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REPORT OF THE ATTORNEY GENERAL. 


State of Nebraska, Legal Department, 
~ Lincoln, Nebraska, Noy. 30, 1912. , 


To His Excellency, Chester H. Aldrich, Governor. 


Sir: In compliance with law, I respectfully herewith 
submit my report of the business of the legal department for 
the biennium ending November 30, 1912, including the 
status of suits filed, their purpose and disposition, moneys 
received and disbursed, and criminal prosecutions insti- 
tuted by county attorneys; also a large number of the most 
important opinions rendered to state officers and county 
attorneys during my administration of the affairs of the 
office. Very respectfully, 

GRANT G. MARTIN, 
Attorney General. 
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DISBURSEMENTS OF MONEY APPROPRI ores BY 
THE LEGISLATURE. 


Appropriations April 1, 1909, to April 1, 1911. 
ATTORNEY GENERAL’S SALARY. 


1910 
Dee. 1? By Balance «s . 7 segean stvag pte $1,000.00 
1911. 
Jan. 3 To Arthur F. Mullen, part of 4th qu... $358.50 
March 29 To Grant G. Martin, first quarter... .. 500.00 
April 1 To balance unexpended....°........ 141.50 
$1,000.00 $1,000.00 
1910, DEPUTY ATTORNEY GENERAL’S SALARY. 


Dec. < A> “By Balances... ict tace- op iae eae $600.00 


“ 19° To 'Grant-G. Martin, 0.)).. <...scem ae $150.00 

1911. 
Jan. 30 To Geotee W. Aree vite SEE eS 150.00 
Be. eG es 2 acs ongo  eeee 150.00 


March 29 2 De ini | ce ie 150.00 


$600.00 $600.00 


ASSISTANT ATTORNEY’ GENERAL’S SALARY. 
1910. 


Dee. 1 By balance. Hi eae Re ome $600.00 
= 19 To George Ww. Bares 2 5 Rae Rete $150.00 
1911. . 

Jan. 31 130.00 

Feb. 28 150.00 

March 29 150.00 

April 1 ———26.00 


$600.00 $600.00 
STENOGRAPHER’S SALARY. 
Mees. Lo By Balance. .-+: sass eee $400.00 
: 


19 To Josephine Murphy. . $100.00 

1911. 
Jan. 31 ‘i ae co 100.00 
Feb. 28 s Sees i iris, osc aiteee 100.00 


March 29 2 Drea tear gh a: 100.00 


$400.00 $400.00 
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POSTAGE, STATIONERY AND OTHER OFFICE EXPENSES. 
1910. 
Det. sk By, balanct tae eects. s slewing eaten vers $1,501.16 


3 13 To Adams Express Co. $1.50 
“18 To George Bros.. e 19.50 
«13 To Lincoln Gelephone Co. 4.60 
bl 13 To Harry Porter.........% 2.50 
Ms 15 To Nebraska Telephone Co ... eae 20.55 
e 15 To Western Union Telegraph Co. .... 7.57 
8 20 21G, Ee ROBE Ras ch tact te 25.00 
1911 
Jan. 2 To Sanitary Towel Laundry Co, ..... 4.50 
ei 3 To A. F. Mullen aoe 21.44 
c} 5 To Lincoln Telephone Co............ 5.45 
= 5 To Adams Express Co...... °....... oe 110 
8 6 To Nebraska Telephone Co. . rare 9.15 
“14 To Western Union Telegraph ote Sisters 3.76 
“19 -To Lawyers Co-operative Pub. Co. ... 2.00 
Feb> .- 4 To Kortmeyerteo. os. 4 osetia: «6 4.10 
‘ 7 To Lincoln Telephone Co............ 4.70 
% 8 To Nebraska Telephone Co.......... 11.10 
“15 To Western Union Telegraph Go...... 4.64 
March 4 To Nebraska Telephone Co .....:... 4.00 
. 7 To Lincoln Telephone Co............ 5.00 
“11 To Hammond Printing Co ... = 9.50 
“11 To Western Union Telegraph Co...... 3.87 
&” “15> Po StateJournal: Wo: 5.005 25 kui 30.00 
“16 To West Publishing Co 8.00 
“ 28 To F, J. Sutcliffe 6.25 
“« 28 To G. W. Bonnell 40.00 
“ - 29 To Chicago & N.-W. R. Co a 20.00 
SY SSO BRop hry FOvane, Sites ss Kote hom 119.60 
#231 iG Ogee oo gauss hentai oh 165.00 
« 81 To Chicago & N. W. R. Co.. . As: 40.00 
April — 1 Fs-Harry-Lortars oy het aaa 14.25 
sf 3 “LosFe Qe Beh aera ds steiner «core 19.15 
¢ 4 To Lincoln Telephone Co “i 4.35 
bs 5, Lo GOOR SOMOS ests. arc tances «0 a 6.00 
é 6 To York Blank Book Co......... 1.73 
" 6 To E. B. Rostermund..... 4.00 
8 To Nebraska Telephone Co. 6.35 
* 8 To G. G. Martin, expenses... 1.85 
“14 To Payne Printing Co... . 10.00 
May 3 To Rudge & Guenzel Co. . 6.00 
ce 3 To American Express Co 1.68 
y 4 To George Bros. i 16.00 
“11 To Woodruff Bank Note Co. : ae 5.00 
& “11 To State Jounal Cowsis.%5. 00 oe ~ 16.00 


DISBURSEMENTS XXXV 


1911. 

May 15. To Western Union Telegraph Co...... $1.00 
“17 To Adams Express Co... . 3.50 
“25 To State Journal Co............ 25.00 

July 11 To Smith Premier Typewriter Co 7.50 
“14 To Sanitary Towel & Laundry Co.... 2.25 

Aug. 31 To State Journal Co................ 5.00 
“31 To balance unexpended...... ...... 740.17 


$1,501.16 $1,501.16 


FOR USE OF ATTORNEY GENERAL IN PROSECUTIONS. 


1910. 

Deo.. 2 -Byibalanod 1 2ich evs clei te Mer een $5,543.82 
= BD iire Ball soc taiea,o ks oo any $26.43 
“ ©13 \ToBricka & Hampton.............. 18.00 
“ “id= Tod: H. McClay....... ~ 10.00 
“13 To M. H. McHenry. 2.25 
“ 19 ToL. E. Wettling. 200.00 
“ 19 ToSmith & Hulse.. .:. ~ 4.80 
So 10). Tow, Fe Mullen sory cee ca ee 149.80 
«20 To Carnahan Printing & Pub. Co.. .. 21.50 
20. “RO WBE Benton. a.5< ye cloeectpeareneier - 9.00 
« 23 ToA.F. Mullen..... 100.00 
2. BO. i “ 300.00 
1911. 

Jan. 2° To W. three .G x. caco amare 6 10.40 
LJ 3 Tot. L. Albertiniiisks 2t vpiemee ts 350.00 
- 4 To A. W. Miller Ins. Agency......... 10.00 
€ 4 To John Moore... .,.. -. 6% i 400.00 
Le 5. To J. Boehler.. ......40%; 20.00 
* 5 To W. M. Benton........... 16.00 
“27 To Wageworker Publishing Co 20.00 
*. 81 “To Lue Wettlings. y.5%. 2.4450 Scent OU! 

Feb. 4 To Lincoln Linotype Co.... ........ 16.00 
- 4 To Lincoln Linotype Co.. .......... 12.00 
. 6 To W. M. Benton...... 28.00 
M.D “Tose Sabeer sc ts ota f 7.60 
OY LR: 2. DOWN 5 «sow as yruas reid. 200.00 
S > oe To Be Ce Lindsay... cc ho raeets <3 : 21.05 
“21 To Benton Bros...... . 11.00 
« 28 To L. E. Wettling 125.00 
« 28 To L. E. Wettling 10.60 
« 28 To Wilcox & Halligan.... 200.00 

March 7 To J. H. McClay.... . 58.15 
ry T. . DOJ be MoClay vrs 0 csvn01, cea « 78.80 
rs 7: To:B.W..Edgertotien-.%..0:4 35. 2 tree 3 3.05 


*—AO> “Do:F iS, Hullivaticnny wasvo yew fhe 500.00 


XXxvi 


1911. 
March 10 
ts 11 
e 11 
hat 
face ale! 
¢ 14 
i 14 
near hey 
See 2e 
meee’: 
Sez 
iia 
fo. 329) 
awe ys 
eee 4 
We 20) 
pee, 31! 
April 1 
a: 
Eels 
yore) 
us 21 
pored 
Leger 
$5 21 
ep 2a 
PRON 
May 11 
bs 17 
June 7 
a 19 
July 11 
Lay 3 13 
#5 18 
(Pry 
PERT 
Aug. 11 
30 
abi 
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TouUNE: Mo Watpeleticre sk. ints eects 8 
To A. F. Mullen 
To G. W. Ayres. 
To G. G. Martin.. 
EEG SA Ra NEURON a fevigec 53 noite poet oe 
To H. C. Lindsay. 
To W. M. Benton. 
To George Bros... 
To S. W. Johnson......... 
To Lincoln Typesetting Co 
To G..G: Martin... - 
To L. E. Wettling. 
To W. E. Butler... 
To H. G. Taylor.. 
To R. H. Holmes.... 
To L. E. Wettling. 
To A. F, Mullen.. 2 
To M. E. Wheeler...... 


ghOuW: B. Butlersc sh ccs shia 


To H.C. Lindsay. Se 
TosWilltamiinkeieh 0. oh eae 


To Mrs J. Tony <3 
To Mrs. Flo. Furstenberg........... 
To Lloyd Watlacer 3. atest ees 
To W. E. Butler... : 


To G. B. Stryker : 
To Montgomery & Hall 

To Carl Furth........ 

To J. A. Tuthill. 
To W. E. Butler 
POETS AC SWAN GCL Ss ors G0 Fo) Gi 2.4/s 
To James Cook...... .... MGR 
Tow. J prom lst oe Sacer 
To H.C. Lindsay...... 
To G. G. Martin...... ae 
To balance unexpended........ 


$5,543.82 $5,543.82 


Appropriations April 1, 1911, to April 1, 1913. 
ATTORNEY GENERAL’S SALARY. 


1911. 
April 1 
June 29 
Sept. 27 
Dec. 18 


By appropriation. ..o-0% +4 seals wee = 
To Grant G. Martin, second quarter. . 
= « third quarter... 
be & fourth quarter. 


$500.00 
500.00 
500.00 


$4,000.00 


DISBURSEMENTS XXXVil 


1912. 
Mar. 28 To Grant G. Martin, first quarter. . . $500.00 
June 27 . # second quarter.. 500.00 
Sept. 28 x ‘ third quarter... 500.00 
Noy. 30 To balance unexpended.... pat, 15000700 
$4,000.00 $4,000.00 
DEPUTY ATTORNEY GENERAL'S SALARY. 
1911. 
April 1 By appropriation........ $4,000.00 
e 28 To George W. Ayres $166.66 
May 27 ! # 166.66 
June 29 a 5 
July 29 = FO einen" “A 5.66 
Aug. 30 ~ Er ne Ap as 166.66 
Sept. 27 be at wheres eer 5) YS 166.68 
Oct. 30 ay is eee 5 166.66 
Nov. 27 . Bi DET IR OD <5 ee 166.66 
Dec. 18 = Oe cide tot eaeeameeasas ¢ 166.68 
1912. 
Jan. 29 a BSE hc eee. 5 166.66 
Feb. 27 es Lae Ra te 166.66 
March 28 “ Sos; wn are 166.68 
April 29 Ke Smead “ ena 166.66 
May. 28 i io a Peseeye ee ee 166.66 
June 27 Hy Hint TER ors 166.68 
July 29 « Cs ie : Bi 166.66 
Aug. 29 Sy ds ace eee 166.66 
Sept. 28 % sj os 166.68 
Oct. 29 is , ek dae 166.66 
Nov. 27 . SIRS Pa the ee 166.66 
Nov. 30 To balance unexpended . = te 666.68 


$4,000.00 $4,000.00 


FIRST ASSISTANT ATTORNEY GENERAL’S SALARY. 
1911. 


‘April\o i; By appropriation... ....... meee $4,000.00 
* S23} 20o-B.-B Ndgerton. 5... 25 pees. $166.66 

May 27 3 : my, 5 166.66 

June 29 % a 166.68 

July 29 ti 3 166.66 

Aug. 30 £ bs : wees. 166.66 

Sept. 27 “ % (eres =< eee 166.68 

Oct. 30 = s 9 ts, «55 57S 2 ae 166.66 

Nov. 27 2 & are 2 yee 166.66 

Dec. 18 3 & 166.68 


XXXvili REPORT OF THE ATTORNEY GENERAL 
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Jan. 29 To F. E. Edgerton $166.66 
Feb. 27 bs <s 166.66 
March 28 ¢ % 166.68 
April 29 Agee 166.66 
May 28 Mn . 123.66 
June 27 3 : 166.68 
July 29 “ * 166.66 
Aug. 29 “ G5. 166.66 
Sept. 28 ‘ so PS ee a SO 166.68 
Oct. 29 £ _ 166.66 
Nov. 27 he $ 166.66 
Noy. 30 To balance unexpended.... ..... hits 709.68 


$4,000.00 $4,000.00 


SECOND ASSISTANT ATTORNEY GENERAL'S SALARY. 


1911. 
April 1 By appropriation.:.... ............ $3,600.00 
1912. 
Nov. 30 To balance unexpended.... ........ $3,600.00 
: $3,600.00 $3,600.00 
1911 LEGAL STENOGRAPHER’S SALARY. 


April 1 By appropriation.... ............... $2,400.00 


“28 To Josephine Murphy .. . $100.00 
May 27 * . 100.00 
June 29 ‘ s 100.00 
July 29 * m 100.00 
Aug. 30 i 100.00 
Sept. 27 * e 100.00 
Oct. 30 « « a ee een 100.00 
Nov. 27 < CO on Ta OOD eos 100.00 
Dee. 18 * s ees re, 100.00 

1912. 

Jan. 29 e i 100.00 
Feb. 27 $ * 100.00 
March 28 ee 100.00 
April 29 Yo £ 100.00 
May 28 “ # 100.00 
June 27 = £ 100.00 
July 29 . ‘. 100.00 
Aug. 29 oa 100.00 
Sept. 28 . = 100.00 
Oct. 29 . 5 100.00 
Nov. 27° . ki! ar 100.00 
Nov. 30 To balance unexpended.. .......... 400.00 


$2,400.00 $2,400.00 


DISBURSEMENTS 


STENOGRAPHER’S SALARY. 


By‘appropriation.. 5... si... see. ° 
To Maynetta Marks... Boece 
Polder: Waltewsirs ccsss cae 


To Satah:Hobsonn) iin..kc - .aemeeen © 
To W. D: Eaton....... 
To balance unexpended.. .. 


$58.32 
70.00 


17.50 
52.50 


$1,481.68 


XXxix 


$1,680.00 


$1,680.00 $1,680.00 


POSTAGE, STATIONERY AND OTHER OFFICE EXPENSES. 
1911. 


April 


« 


« 


May 


al 
24 
24 


By appropriation..... 2.........42+- 
To Lincoln Typesetting Co 
To L. E. Wettling. A 
To American Express Co. ... 
To Nebraska Telephone Co. 
To Payne Printing Co. . 
To Lincoln Telephone Co. 
To Payne Printing Co Bacn 
To State Journal Co... .:.....2..5,...: 
To Western Union Telegraph Co...... 
To Wi M: Bentowr.. yas al 
To Adams Express Co. ............. 
To G. W. Ayres, expenses. . = 
To Lincoln Telephone Co............ 
To. W..M- Benton ..04 - . ota 
To Lincoln Typesetting Co.. . = 
To Hatry\Porterfs.c..0. 2 oe eee 
To Nebraska Telephone Co. ......... 
To Western Union Telegraph Co hs 
To NG, Taylor=.ct ia as eee 
Lo Wa. Benton: «4m ece cee. + 
To G. W. Bonnell... ... 
To Lincoln Telephone Co......... tans 
To Sanitary Towel & Laundry Co. ... 
To G. G. Martin, expenses ..... 
To Nebraska Telephone Co... ....... 
To G. G. Martin, expenses.......... 
To G. W. Ayres, expenses. . 
To G. G. Martin, expenses.......... 
To G. G. Martin, expenses...... .... 
To Lincoln Telephone Co. A 2 
To Brundage & Thurber............ 
To G.G. Martin, reports.:.7......-. 
To Nebraska Telephone Co.......... 


$48.65 
8.25 
5.35 
6.05 
13.00 
5.45 
52.00 
16.50 
2.41 
18.00 
10.32 
15.90 
4.95 
11.00 
25.00 
26.59 
4.70 
3.53 
11.00 
18.00 
33.50 
5.00 
2.25 


_ 28.65 


4.00 
4.15 
11.05 
2.00 
17.35 
4.00 
38.00 
10.00 
5.90 


$3,000.00 


1911 
Aug. 21 
Ss 21 
re 21 
€ 28 
‘J 28 
Sept. 6 
« 6 
fe 23 
Oct. 2 
« at 
& 6 
by ata) 
= 12 
e 13 
13 
2 RS 
- 14 
So Ah 
Rat: 
&. 20 
Le A: 
o 24 
1 28 
Nov. 2 
# 4 
= 4 
i 18 
se 22 
Geme bY 
Aen ec) 
Se 28 
‘3 29 
Des.- 6 
™ 4 
8 11 
€ 18 
£ 19 
Bi oeeiy. 
Ce 
28 
« 29 
29 
C530 
1912. 
Jan. 3 
£ 4 
2 5 
ie 6 


- To Lincoln Printing Co. 
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To Western Union Telegraph Co. . 

Bo Tl. Fi W Shun ata’. s,.t/slsiartomw «2% 
To Lincoln Telephone Co. 
To Hastings Tribune................ 


To Wes 
To Nebraska Telephone CAS: 
To G. W. Ayres, expenses . 

To Legal News Printing Gor. 
To Lincoln Telephone Co... 
To Nebraska Telephone Co. . 
To Kotera & Leary..... .. 

To George Douglas. . 

ToC. B. & QR. cee ee 
To Western Union Hfaiexrapht © 
To Western Union Telegraph C 
TO MeO RALopene fos... os ‘ 
VOR Wisc SSG ED fori iso soe ptenres 5 
Nye he 1 pe 


To G. W. Ayres, expenses... .....~.. 
To Lincoln Telephone Co............ 
To Hammond Printing Co .. te 
To Adams Express Co....... ........ 
To Nebraska Telephone Co. ..... 

To State Journal Co................ 
To Western Union Telegraph Co..... . 
To G: W. Ayres, expenses..... ...... 
To W. M. Benton 


To Lincoln Telephone Co. ° 
To Smith Premier Typewriter Co... .. 
To Nebraska Telephone Co. ......... 
To Jacob North. B 
To Lincoln Ty pesetting Co. 
To Alex Wekesser 
To Reed Printing Co.... 
To Lincoln Telephone Co.... 

To Smith Premier Typewriter Co. 
To Legal News Printing Co ... 
To Huse Publishing Co. ‘ ee, 
To W.-M. Benton ....025 2 beso . 


To C.B.& Q.R.Co..... 
To Sanitary Towel & Laundry Co 
To Nebraska Telephone Co. ..... 
To Western Union Telegraph Co 


$1.47 
37.30 
5.05 
17.00 
7.00 
8.00 
6.05 
5.60 
9.00 
4.30 
6.30 
3.00 
57.20 
4.00 
rib 
15.00 
4.00 
44.75 
27.00 
4.80 
4.00 
11.75 
1.31 
7.80 
15.00 
1.29 
11.60 
28.00 
16.00 
7.50 
4.95 
7.52 
4.00 
15.00 
9.00 
12.50 
447.25 
4.45 
5.40 
29.00 
19.00 
11.00 


20.00 
4.50 
4.70 
3.00 


DISBURSEMENTS 


To Lawyers Co-operative Pub. Co .. 
To Nels Larsen. a 
To Lincoln Ty Fees Sin Co. ee dO 
To West Publishing Co............. 
To M. E. Logan 
To George Bros. Rb oa 
To Legal News Bratnie Go! 

To Western Union Telegraph Co 
To Nebraska Telephone Co. ... 
To Lincoln Telephone Co... 
To Lincoln Printing Co.. 
To Lincoln Rb ita on) Co 
To W. M. Benton. 

To B.S. Adams. . i 
To Lincoln Telenione Gore 
To Nebraska Telephone Co... R 
‘To Wir, Bentonite. oy .o-a eee. 
To Alex Wekesser.... ..0.....2.0-!. 
To G. W. Bonnell. 
To Alex Wekesser 
To Western Union Telegraph Co .... 
To Lincoln Typesetting Co....... 7 
To G. G. Martin, expenses.......... 
To Lincoln Telephone Co 
To Lincoln Telephone Co.. 
To. Reed Printing Co-. 0... 0s. epe9 sa. 
To Lincoln Telephone Co....... 

To Lincoln Telephone Co. 
To W. M. Benton........ 
To M. E. Logan.... 
To Kuhl Printing Co 
To W. M. Benton. 
To W. M. Benton. oe 
To Legal News Printing Co 

To Lincoln Typesetting Co. 

To Harry Porter...... ts 
To W. M. Benton 
To Western Union Telegraph Co..... 
To Tecumseh Chieftain. . 
To Hardy Furniture Co x 
TPOSMAB: Logan’. srearaes eievigeteaers 
ToC. & N. W.R. Co... 
To G. W. Ayres, expenses..... ...... 
To F. E. Edgerton, expenses..... 

To Aurora Republican... .... 
To Sanitary Towel & Laundry Co..... 


- To West Publishing Co............. 


To Western Union Telegraph Co...... 


xli 
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July 8 To George Bros... ......-... 20.0000 - $10.00 
- 9 To Lincoln Telephone Co........... 24.60 

4 15 To W. M. Benton. : > 22.00 

* 16 To Lincoln Typesetting Co Hors 9.00 

* - 27 To Shoop & Brundage. . Ae Re 9.00 
Aug. 1 To Lincoln Telephone coe a 10.55 
¥ 14. To G. W. Ayres. - 36.25 

* 27 To Lincoln Typesetting Co........... 17.00 

« 28 To Lincoln Telephone Co. 9.45 
_Sept. 7 To Kuhl Printing Co.. .. 23.00 


' 7 To Chicago & Northwestern R. Co. .. 20.00 
14 To Legal News: 2 ge}. seas. 
16 To F. E. Edgerton . 
17 To Alex Wekesser.. . 
25 To W. M.-Benton. 
Oct. 3 To W. M. Benton... 
s 11 To Lincoln Telephone Co. 
£5 Fi ToiG Webineenn. 
_ 15 To W. M. Benton. 
= 16 To Clark Perkins... . 
bd 19 To G.W. Bonnell...... 
« 
« 
« 
« 


22 To Alex Wekesser....... .. 
25 To F. E. Edgerton..... fs 


29 To Lincola Telephone Co ei 

8) To FB. Be Bdgettonin ca. dec cajeces oe 

Nov. 6 To W. M. Benton. 
«21 ~To W. M. Benton 

- 21 To Chicago & Northwestern Co... 


25 To Lincoln Telephone Co...... 
30 To balance unexpended.. .. 


$3,000.00 $3,000.00 


USE OF ATTORNEY GENERAL IN PROSECUTIONS. 
1911. 


April 1 By appropriation........ .......... $17,000.00 
StS. TOs ol W etting. Prod. <a ett A $150.00 
May 27 2 ee : 150.00 
July 1 = 4 125.00 
bs 29 ™ 100.00 
Aug. 19 ToG, Ayres, Sites paid Sees 11.00 
* 30 ToL. Wettling 125.00 
Sept. 6 To R. L. Turner. . 4.00 
« 25 To Homer Kirk... 2.00 
= 30 To L. BE. Wettling. . 125.00 
Oct. 11 To F. W. Coleman.... 7.50 
™ 17 To Legal News Printing Co ... 9.00 


“ 17 TORT en ic tt eee 5.00 


1911. 
Oct. 30 
we 5 ik 
- 31 
Nov 1 
& 4 
« 4 
« 4 
« 8 
“« 95 
«97 
Dec. 4 
eS 18 
1912. 
Jan. 29 
Feb. 13 
S20 
«(20 
piwer |.) 
Se ae 
March 5 
& 28 
April 23 
i 29 
May 3 
« 6 
% 6 
« 6 
« 8 
fo 14 
«14 
~ 14 
4 coae 
Fic 28 
_ June 19 
eomey: 
July 2 
« 6 
“« 99 
“95 
A 729: 
ead 
Aug. 14 
- 14 
fs TES: 
€ 22 
$2729 
A 29 


DISBURSEMENTS 


To LBW ettlingsac-s.4 scone ss 
To Julius Treitschke....... s........ 
To Adam Morrill... 
To E. J. Brown..... ... 
To E. F. Brailey 
To R. R. Horth. 2 
More eo ree 
‘Tor s@.- Lindsay} ~.....]ssa eee 
To W. T. Thompson.. . 5 
To: %. Bo Wettlingsac . 4+ a00 eee = 
To-ROM, Wooley 255.3. 22.5 aes 
Tous. 5. Wettlings.\:-<:. tasermmarees --- 


Tob. EH: Wettlings.:.... =. see 
To C. A. Goss. 
To J. 8. Baer. 
To - Weel, VanCleve. aoc) topo e. 
TOC AA G88 axe o ais 
Toul. He Wettlings :.-. 0s ms eesti 
Op ae Good Fotos. cs. st, <ce oe meee) > 
To L. E. Wettling. 
To J. L. Westover. . 
To L. E. Wettling. . 
To G. C. Junkin..... 
To. E. Lenhart.... .. 
To A. F. Mullen.. 
To A. F. Mullen.. 
To G. A. Hyers.... 
To E. H. Andrews 
To H. C. Johnson. 
To J. Treitschke 
To H. T. Brass. 
To L. E. Wettling. 
To P. C. Stoddart. 
To L. E. Wettling. 
To R. E. Evans... 
To H. C. Lindsay. 
To P. S. MecAulay. 
To J. C. Wilson. . . 
To L. E. Wettling.. 
To F. W. Coleman. . . 
To C. AvyEmery.... . 
To F. E. Edgerton 
To W. B. Good.. . 
To W. M. Benton. . 
To L. E. Wettling. 
To 8. A. Holcomb. . 
To: Hy WaiColemank . ananacsav sate: 


$125.00 
2.00 
2.00 
24.00 
1.50 
25.00 
2.50 
38.75 
25.00 
125.00 
2.00 
125.00 


125.00 
150.00 
125.00 
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SRGRE Jae Sut ereeta Sareea 
To J. W. Crouch 
To K. Harwick.. .* 
To Joseph Kreyci . 

To O. M. Keyes.. 
To M.S. Bacon... 
To C. A. Emery.. 
To F. G. Munson 
POG a ARE earac cme. Fomor SEE 
To L. E. Wettling. . - ae 
To Gertrude Bogacz................ 
‘To H. ‘Gy Wallingiord<: ic 26.5575 
To F. J. McShane. ...... - . 
RGM Sa RGD Nis asses, 2 cae atch 
Lor AD y Ralper tec. a5. a oeahee od 
To C. B. Scott.. 
To G. J. Ircink 
Douay WEEN Bin petctanccacs bi tear eo ae 
To Harry Dworsky . ; ¥ f 
PEO G PA eRe rere. css ckoeteuaek t 
To Anne Kain..... 

To G. N. Pearson... 
To August Reuting.............+. : 
EO vi GABE ceases see vai) hsate mer peueck 
To Jessie Krueger. . 
Sot Ee Bye WObBaEG sae boo! asics SA 3 
To balance unexpended...... 


$5.00 
38.25 
2.50 
10.00 
8.00 
2.40 
404.50 
25.00 
7.00 
125.00 
2.50 
7.00 
41.95 
14.60 
27.00 
36.00 


125.00 
11,582.45 


$17,000.00 $17,000.00 


MONEYS COLLECTED AND TURNED OV eR 


1911. 
March 21 
a 30 
April 10 
. 24 
o 24 
May 5 
a 29 
July 12 
Aug. 1 
Nov. 6 


TO STATE TREASURER. 


Received from J. H. McClay, clerk of United 
States circuit court, Lincoln division, deposit for 
elerk’s fees and marshal’s fees in case of M. P. 
R. R. Co. v. Winnett, et al. and Manley Co- 
operative Grain Association. . * 

Received from J. H. McKenney, dark of Uiited 
States supreme court, balance of deposit for costs 
in case of Shallenberger vy. First State Bank of 
Holatein,-et-Alpe.). oaas creme ete oa Sees 

Received from H. C. Lindsay, clerk of supreme 
court of Nebraska, return costs in case of State 
v. Wells Fargo Express Cow. .i. 0.000.000 0-. 

Received from H. C. Lindsay, clerk of supreme 
court of Nebraska, return costs in case of State 

vy. Adams Express Co. Rate 

Received from H. C. Lindsay, ee of supreme 
court of Nebraska, return costs in case of State 
v. American Express Co 

Received from H. C. Lindsay, clerk of supreme 
court of Nebraska, brief fees due state in case of 
Galloway: vSStateor fo netepa as Sees oe 

Received from H. C. Lindsay, clerk of supreme 
court of Nebraska, return costs in case of State 
V, -Pacifies BX press onsets: Cai. sic. 

Received from J. H. MeClay, clerk of 
States circuit court, deposit for costs, clerk’s 
fees, printing record, and attorney’s docket fee, 
in First State Bank of Holstein v. Shallenberger, 

Received from H. C. Lindsay, clerk of supreme 
court, return costs in case of In re Application of 
‘Oni. Kirig habeas: tarps cites ten sss! oe esi es 

Received from J. H. MeClay, clerk of United 
States circuit court, deposit for costs and clerk’s 
fees in Chicago & Northwestern Railway Co. vy. 
Nebraska State Railway Commission ......... 

Received from G. W. Goldsmith proceeds of sale of 
Edison business phonograph.................. 


(xlv) 


$29.85 


121.30 


186.55 


70.80 


373.95 


16.80 


1912. 
Jan. 19 
Be 25: 
Feb. 1 
‘3 6 
March 16 
April 16 
May 25 
June 11 
¢ 14 
Aug. 13 
g 14 
Nov. 16 
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Received from H. C. Lindsay, clerk of supreme 
court, return costs in case of State v. American 
Telephone & Telegraph Co...) .............. 

Received from H. C. Lindsay, clerk of supreme 
court, return costs in case of Schultz v. State... . 

Received from H. C. Lindsay, clerk of supreme 
court, return costs in State v. Union Pacific 
Fiilrond’ Gotees wc cs. fig. er cur. a eaatet 

Received from H. C. Lindsay, clerk of supreme 
court, return fees in State v. Chicago, Burlington 
& Quincey Railroad Co...... .. 

Received from H. C. Tauceays clerk Sf sanrerke 
court, brief fees due state in Morehouse v. 
Elkhorn River Drainage District.............. 

Received from J. H. McClay, clerk of United 
States circuit court, deposit for costs in Berry v. 
Chicago, St. Paul, Minneapolis & Omaha Rail- 
WEY COs cas teen ee nes oe ea se eee 

Received from Hall & Bishop, attorneys for 


School District of the City of Lincoln, return: 


brief and abstract fees in case of School District 
of the City of Lincoln v. Barton. 
Received from H. C. Lindsay, clerk of ant. 
court, return fees in case of State v. American 
Burety Case ening ® ie ahead tastier ent 
Received from H. C. Lindsay, clerk of supreme 
court, fees for briefs in case of Becker v. State. . 
Received from H. C. Lindsay, clerk of supreme 
court, brief fees in case of Graham vy. State... 
Received from H. C. Lindsay, clerk of supreme 
court, clerk’s fees in Chicago, Rock Island & 
Pacific Railway Co. v. Nebraska State Railway 
‘Gomimiasion carn cheats ahr ho ee 
Received from H. C. Lindsay, clerk of supreme 
court, return costs in case of Ainlay v. State... . 


$215.50 


9.80 


27.60 


12.70 


7.00 


$1,428.60 


PERSONAL PROPERTY xlvii 


SCHEDULE OF THE STATE’S PERSONAL PROP- 
ERTY IN THE OFFICE OF THE ATTORNEY 
GENERAL, NOVEMBER 30, 1912. 


2 sets Nebraska Supreme Court Reports, volumes 1 to 90 each. 
2 sets Nebraska Supreme Court Reports (unofficial) 1 to 5. 
2 volumes each Session Laws 1870, 1871, 1875, 1881, 1885, 1887, 
1889, 1891, 1893, 1895, 1897, 1899, 1901, 1903, 1905, 1907, 1909, 1911. 
2 volumes each Compiled Statutes 1883, 1885, 1887, 1889, 1891, 1895, 
1897, 1899, 1901, 1903, 1905, 1907, 1909, 1911. 
2 sets Cobbey’s Annotated Statutes, 1903, 1907, 1909, 1911. 
1 extra volume each Session Laws 1893, 1895, 1897, 1907, 1909. 
1 volume General Statutes, 1873. 
1 extra volume each of Compiled Statutes of 1889, 1891, 1895, 1897, 
1901, 1907, 1909. 
37 volumes Briefs and Arguments of Attorneys General. 
2 volumes Nelson’s Digest of Nebraska Supreme Court Reports. 
3 volumes Nebraska Synoptical Digest. 
2 Wernicke cases containing miscellaneous books and reports. 
1 Standard Dictionary and stand. 
4 roll-top desks. 
1 flat-top desk. 
12 chairs. 
1 letter press and stand. 
2 oak file cases containing records and briefs. 
1 typewriter, desk and chair. 
2 revolving bookeases. 
Office letter files. 
7 office dockets. 
2 cash books. 
2 hall trees. 
1 iron office safe. 
1 small typewriter desk. 
1 portrait each of Hon. Champion 8. Chase, Hon. Seth Robinson, 
“Hon. Joseph R. Webster, Hon. C. J. Dilworth, Hon. William Leese, Hon. 
Isaac Powers, Hon. George H. Hastings, Hon. C. J. Smyth, Hon. George 
H. Roberts, Hon. F. N. Prout, Hon. Norris Brown, Hon. A. F. Mullen, 
and Hon. W. T. Thompson. 
1 small stepladder. 
3 carpets. 
5 pairs curtains. 
waste baskets. 
cuspidors. 
water tank. 
leather chairs. 
set Northwestern Reports, Volumes. 102 to 136. 


epee 


CRIMINAL CASES IN THE SUPREME COURT. 


State of Nebraska v. Union Pacific Railroad Company. No. 
16307. 


Error from the district court of Lancaster county. The 
railroad company was convicted of violating the anti-pass 
law and was sentenced to pay a fine of $100. Reversed and 
remanded. 130 N. W., 277. 


James Morrison v. State of Nebraska. No. 16658. 


Error from district court of Pierce county. Plaintiff 
in error was convicted of burglary with explosives and was 
sentenced to a term of thirty years in the penitentiary. 
Affirmed. 130 N. W., 293. 


William H. Johnson v. State of Nebraska. No. 16679. 


Error from the district court of Lancaster county. 
Plaintiff in error was convicted of performing a criminal 
* operation and was sentenced to serve a term of two years 
in the penitentiary. Affirmed. 129 N. W., 281. 


Thomas Johnson v. State of Nebraska. No. 16699. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of murder in the first degree and 
was sentenced to be hanged. Affirmed. 130 N. W., 282. 


Alton D. White v. State of Nebraska. No. 16715. 


Error from the district court of Boone county. Plaintiff 
in error was convicted of the unlawful sale of liquors and 
was sentenced to pay a fine of $3,500. Affirmed. 129 N. 
W., 259. 
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Lafe Burnett v. State of Nebraska. No. 16735. 


Error from the district court of Phelps county. Plaintiff 
in error was convicted of adultery and was sentenced to 
imprisonment in the county jail of Phelps county for a 
period of twenty days and to pay the costs of prosecution. 
Affirmed. 130 N. W., 263. 


Ebenezer W. Johns v. State of Nebraska. No. 16738. 


Error from the district court of Seward county. Plaintiff 
in error was convicted of larceny and was sentenced to two 
and one-half years in the penitentiary. Affirmed. 129 N. 
W., 247. 


Jerry J. Hanks v. State of Nebraska. No. 16749. 
Error from the district court of Dawes county. Plaintiff 
in error was convicted of rape and was sentenced to serve 
a term of seven years in the penitentiary. Affirmed. 
129 N. W., 1011. Onrehearing, sentence reduced to three 
years’ imprisonment in penitentiary and as thus modified 
former opinion adhered to. 130 N. W., 1037. 


John Alt v. State of Nebraska. No. 16767. 

Error from the district court of Hall county. Plaintiff 
in error was convicted of malicious destruction of personal 
property of another and was sentenced to pay a fine of $50 
and costs. Affirmed. 129 N. W., 432. 


Harry Joyce v. State of Nebraska. No. 16803. 
Error from the district court of Pierce county. Plaintiff 
in error was convicted of burglarizing with explosives and 


was sentenced to serve a term of twenty years in the peni- 
tentiary. Affirmed. 130 N. W., 291. 


Thomas J. Brown v. State of Nebraska. No. 16825. 
Error from the district court of Cherry county. Plaintiff 
in errof was convicted of stealing, taking and driving away 
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cattle and was sentenced to serve a term of seven years in 
the penitentiary. Reversed and remanded. 129 N. W., 545. 


John H. Krause v. State of Nebraska. No. 16867. 


Error from the district court of Sheridan county. Plain- 
tiff in error was convicted of shooting with intent to kill 
and was sentenced to serve a term of five years in the peni- 
tentiary. Sentence reduced to two years; as modified, 
affirmed. 129 N. W., 1020. 


George Nixon v. State of Nebraska. No. 16890. 


Error from the district court of Nemaha county. Plain- 
tiff in error was convicted of burglary and was sentenced to 
serve a term of three years in the penitentiary. Judgment 
of district court modified by reducing sentence to two years, 
and, as thus modified, affirmed. 130 N. W., 1049. 


C. F. Wilson v. State of Nebraska. No. 16897. 


Error from the district court of Custer county. Plaintiff 
in error was convicted of practicing medicine in Nebraska, 
without having a license issued by the state board of health, 
and was fined $100 and costs. Reversed and remanded. 
131 N. W., 223. 


Lorence R. Freadrich and Charles Freadrich v. State of 
Nebraska. No. 16898. 

Error from the district court of Lancaster county. 
Plaintiffs in error were convicted of a violation of the net 
weight provision of the Nebraska pure food act, and were 
fined $10 and costs. Affirmed. 131 N. W., 618. 


Jack C. Galloway v. State of Nebraska. No. 16933. 


Error from the district court of Saline county. Plaintiff 
in error was convicted of the crime of rape and was sen- 
tenced to serve a term of twenty years in the penitentiary. 
Affirmed. 129 N. W., 987. 
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Henry Schultz v. State of Nebraska. No. 16940. 


Error from the district court of Jefferson county. Plain- 
tiff in error was convicted of the crime of burglary and was 
sentenced to serve a term of one year in the penitentiary. 
Affirmed. 130 N. W., 105. 


Joe McKay v. State of Nebraska. No. 16975. 


Error from the district court of Antelope county. —Plain- 
tiff in error was convicted of murder in the first degree, and 
was sentenced to the penitentiary for life. Reversed and 
remanded. 132 N. W., 741. On rehearing, former opinion 
modified and adhered to. 135 N. W., 1024. 


John A. Kemmerling v. State of Nebraska. No. 16978. 


Error from the district court of Douglas county. Plaintiff 
in error was convicted of contempt of court, and was sen- 
tenced to jail for three months and to pay a fine of $50 and 
costs Affirmed. 130 N. W., 988. 


John Clarence v. State of Nebraska. No. 16985. 


Error from the district court of Cass county. Plaintiff 
in error was convicted of manslaughter, and was sentenced 
.to the penitentiary for a term of ten years. Sentence 
reduced by the supreme court to two years, and, as thus 
modified, affirmed. 132 N. W., 395. 


Jacob Lichtensteiger v. State of Nebraska. No. 16990. 


Error from the district court of Lancaster county. Plain- 
tiff in error was convicted of a violation of the net weight 
provision of the Nebraska pure food act, and was fined $10 
and costs. ‘ Reversed and remanded. 131 N. W., 623. 


Alex Schultz v. State of Nebraska. No. 16995. 


Error from the district court of Douglas county. Plaintiff 
in error was convicted of manslaughter, and was sentenced 
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to a term of three years in the penitentiary. Affirmed. 
130 N. W., 972. 


William J. Ainlay v. State of Nebraska. No. 17002. 


Error from the district court of Gosper county. Plain- 
tiff in error was convicted of playing poker, and was fined 
$150 and costs. Affirmed. 132 N. W., 120. 


William Coffman v. State of Nebraska. No. 17011. 


Error from the district court of Otoe county. Plaintiff 
in error was convicted of burglary, and was sentenced to a 
term of two years in the penitentiary. Sentence reduced 
to one year, and, as thus modified, affirmed. 131 N. W., 616. 


Joseph H. Edmondson v. State of Nebraska. No. 17020. 


Error from the district court of Hamilton county. Plain- 
tiff in error was convicted of embezzlement, and was sen- 
tenced to serve a term of two years in the penitentiary. 
Affirmed. 1382 N. W., 527. 


Edgar Goff v. State of Nebraska. No. 17056. 


Error from the district court of Otoe county. Plaintiff 
in error was convicted of felonious assault, and was sen- 
tenced to a term of two years in the penitentiary. Affirmed. 
131 N. W., 213. 


Theodore Stanisics v. State of Nebraska. No. 17059. 


Error from the district court of Laneaster county. 
Plaintiff in error was convicted of arson, and was sentenced 
to a term of seven years in the penitentiary. On suggestion 
of death of the plaintiff in error, the petition in error was 
dismissed. The special administrator filed a motion to 
vacate the order of dismissal, which motion was overruled. 
133 N. W., 412. 
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Alfred T. Staley v. State of Nebraska. No. 17105. 


Error from the district court of Lancaster county. 
Plaintiff in error was convicted of bigamy, and was sen- 
tenced to a term of one year in the penitentiary. Affirmed. 
131 N. W., 1028. 


John C. Owen v. Thomas W. Smith, Warden of the State 
Penitentiary. No. 17113. 

Appeal from the district court of Lancaster county. 
Appellant was convicted of assault with intent to inflict 
great bodily injury, and was sentenced to a term of five 
years in the penitentiary. Affirmed. 131 N. W., 914. 


Wilhelm Flege v. State of Nebraska. No. 17136. 


Error from the district court of Dixon county. Plaintiff 
in error was convicted of murder in the second degree, and 
was sentenced to the penitentiary for life. Reversed and 
remanded. 133 N. W., 431. 


Louis Keezer and Isadore Sitzman v. State of Nebraska. 
No. 17179. 

Error from the district court of Cass county. Plaintiffs 
in error were convicted of murder in the first degree, and 
were sentenced to life imprisonment in the penitentiary. 
Affirmed. 133 N. W., 204. 


Maggie Davis v. State of Nebraska. No. 17263. 


Error from the district court of Cedar county. Plaintiff 
in error was convicted of murder in the first degree, and was 
sentenced to life imprisonment in the penitentiary. Re- 
versed and remanded. 133 N. W., 406. 


Charles Graham v. State of Nebraska. No. 17264. 


Error from the district court of Lancaster county. Plain- 
tiff in error was convicted of wife desertion, and was sen- 
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tenced to a term of one year in the penitentiary. Affirmed. 
134 N. W., 249. 


Frank Erdman v. State of Nebraska. No. 17291. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of assault with intent to kill, and 
was sentenced to a term of fifteen years in the penitentiary. 
Reversed and remanded. 134 N. W., 258. 


William W. Kemplin v. State of Nebraska. No. 17352. 


Error from the district court of Garden county. Plaintiff 
in error was convicted of burglary, and was sentenced to a 
term of four years in the penitentiary. Affirmed. 134 
N. W., 275. 


William Bartels v. State of Nebraska. No. 17375. 


Error from the district court of Dakota county. Plaintiff 
in error was convicted of chicken stealing, and was sen- 
tenced to the penitentiary for an indeterminate term of from 
one to three years’ imprisonment. Reversed and remanded. 
136 N. W., 717. 


William Rockwell v. State of Nebraska. No. 17398. 


Error from the district court of Richardson county. 
Plaintiff in error was convicted of picking pockets, and was 
sentenced to the penitentiary for an indeterminate term of 
from one to seven years’ imprisonment. Reversed and 
remanded. 134 N. W., 528. 


State of Nebraska v. M. Elam. No. 17400. 


Error from the district court of Richardson county. 
Defendant in error was charged in the lower court with vio- 
lating a regulation of the food commissioner which provided 
that payment should not be made for cream sold for com- 
mercial purposes upon the date received and tested. To 
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this charge he demurred, and the demurrer was sustained. 
The state took exceptions and brought the case to the su- 
preme court for review, where the exceptions were overruled. 
136 N. W., 59. 


John Buettgenbach v. State of Nebraska. No. 17420. 


Error from the district court of Lancaster county. 
Plaintiff in error was convicted of resisting an officer, and 
was fined $25 and costs. Affirmed for want of briefs. 


Charles Lambert v. State of Nebraska. No. 17443. 


Error from the district court of Thurston county. 
Plaintiff in error was convicted of receiving stolen property, 
and was sentenced to serve an indeterminate term of from 
one to seven years in the penitentiary. Affirmed. 136 N. 
W., 720. 


Charles Lukehart v. State of Nebraska. No. 17444. 


Error from the district court of Thurston county. 
Plaintiff in error was convicted of receiving.stolen property, 
and was sentenced to serve an indeterminate term of from 
one to seven years in the penitentiary. Affirmed. 136 
N. W., 40. 


William A. Becker v. State of Nebraska. No. 17448. 


Error from the district court of Cass county. Plaintiff 
in error was convicted of receiving stolen property, and was 
sentenced to serve a term of five years in the penitentiary. 
Affirmed. 136 N. W., 17. 


Robert J. Wallace v. State of Nebraska. No. 17452. 


Error from the district court of Buffalo county. Plaintiff 
in error was convicted of hog stealing, and was sentenced 
to an indeterminate term of from one to five years in the 
penitentiary. Reversed andremanded. 135 N. W., 549. 


CRIMINAL CASES lvii | 


Fred F. Kanert v. State of Nebraska. No. 17453. 


Error from the district court of Hall county. Plaintiff 
in error was convicted of statutory rape, and was sentenced 
_to a term of seven years in the penitentiary. Reversed and 
and remanded. 137 N. W., 975. 


Harry Forbes, John Evans, and Charles Taylor v. State of 
Nebraska. No. 17457. 


Error from the district court of Hamilton county. Plain- 
tiffs in error were convicted of burglary, and were sentenced 
to a term of twenty-eight years in the penitentiary. Pend- 
ing. 


Alfred Boling v. State of Nebraska. No. 17469. 


Error from the district court of Nemaha‘county. Plain- 
tiff in error was convicted of statutory rape, and was sen- 
tenced to a term of six years in the penitentiary. Reversed 
and remanded. 136 N. W., 1078. 


Frank V. Larson v. State of Nebraska. No. 17490. 


Error from the district court of Burt county. Plaintiff 
in error was convicted of murder in the first degree, and 
was sentenced to life imprisonment in the penitentiary. 
Reversed and remanded. 137 N. W., 894. 


George Thrasher v. State of Nebraska. No. 17503. 


Error from the district court of Scotts Bluff county. 
Plaintiff in error was convicted of statutory rape, and was 
sentenced to a term of eight years in the penitentiary. 
Affirmed. 138 N. W., 120. 


Fred M. Fitzgerald v. State of Nebraska. No. 17506. 


Error from the district court of Hayes county. Plaintiff 
in error was convicted of kidnapping, and was sentenced to 
an indeterminate term of from one to three years in the 
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penitentiary. Reversed and remanded with directions to 
dismiss the information and discharge the defendant. 136 
N. W., 50. 


Bob Williams v. State of Nebraska. No. 17509. 


Error from the district court of Douglas county. Plaintiff 
in error was convicted of robbery, ahd was sentenced to an 
indeterminate term of from three to fifteen years in the 
penitentiary. Affirmed. 136 N. W., 1011. 


State of Nebraska v. Paxton & Gallagher Company. No. 
17536. 

Error from the district court of Lincoln county. Defend- 
ant in error was charged in the lower court with unlawful 
sale of misbranded articles of food in package form. To this 
charge he demurred, and the demurrer was sustained. The 
state took exceptions, and brought the case to the supreme 
court for review. Pending. 


Henry Stehr v. State of Nebraska. No. 17539. 


Error from the district court of Madison county. Plain- 
tiff in error was convicted of manslaughter, and was sen- 
tenced to an indeterminate term of from one year to ten 
years in the penitentiary. Pending. 


Arthur W. Nixon v. State of Nebraska. No. 17546. 


Error from the district court of Richardson county. 

Plaintiff in error was convicted of selling liquor without a 

, license, and was fined $300 and costs. Affirmed. 138 N. 
W., 136. 


Allen H. Pruyn v. State of Nebraska. No. 17547. 


Error from the district court of Dodge county. Plaintiff 
in error was convicted of manslaughter, and was sentenced 
to an indeterminate term of from one to ten years in the 
penitentiary. Pending. 
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State of Nebraska v. Ed. Davis. No. 17559. 


Error from the district court of Richardson county. 
Plaintiff in error was charged in the lower court with selling 
intoxicating liquor to Indians. To this charge he demurred, 
and the demurrer was sustained. The state took exceptions 
and brought the case to the supreme court for review. Pend- 
ing. 


James G. Hardin v. State of Nebraska. No. 17564. 


Error from the district court of Richardson county. 

Plaintiff in error was convicted of burglary, and was sen- 

. tenced to a term of from one to ten years in the penitentiary. 
Affirmed. 138 N. W., 146. 


J. F. Stratton v. State of Nebraska. No. 17568. 


Error from the district court of Cedar county. Plaintiff 
in error was convicted of peddling without a license, and was 
fined $25 and costs. Judgment of district court reversed, 
and defendant discharged. 137 N. W., 903. 


Wilhelm Flege v. State of Nebraska. No. 17608. 


Error from the district court of Thurston county, on 
change of venue from Dixon county. Plaintiff in error was 
retried and convicted of manslaughter, and was sentenced 
to an indeterminate term of from one to ten years in the 
penitentiary. Pending. } 


William G. Korab v. State of Nebraska. No. 17615. 

Error from the district court of Boyd County. Plaintiff 
in error was convicted of receiving stolen property, and was 
sentenced to an indeterminate term of from one to seven 
years in the penitentiary. Pending. 


Louis Rogers v. State of Nebraska. No. 17631. 


Error from the district court of Dodge county. Plaintiff 
in error was convicted of murder in the second degree, and 
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was sentenced to a term of twelve years in the penitentiary. 
Pending. 


Mels Goldsberry v. State of Nebraska. No. 17639. 


Error from the district court of Lancaster county, Plain- 
tiff in error was convicted of embezzlement, and was sen- 
tenced to an indeterminate term of from one to seven years 
in the penitentiary. Affirmed. 137 N. W., 1116. 


Levi L. Coryell v. State of Nebraska. No. 17641. 


Error from the district court of Nemaha county. Plain- 
tiff in error was convicted of violating the provisions of the 
automobile law, and was fined $5 on each of the three counts 
of the information and costs of prosecution. Reversed 
and remanded. 


William Saylor v. State of Nebraska. No. 17651. 


Error from the district court of Franklin county. Plain- 
tiff in error was convicted of statutory rape, and was sen- 
tenced to serve a term of six years in the penitentiary. 
Dismissed for want of jurisdiction. 


Albert Prince v. State of Nebraska. No. 17716. 


Error from the district court of Lancaster county. Plain- 
tiff in error was convicted of murder in the first degree, and 
was sentenced to death. Affirmed. March 21, 1913, fixed 
as date of execution. 


Charles Deeder v. State of Nebraska. No. 17752. 


Error from the district court of Hitchcock county. Plain- 
tiff in error was convicted of violating his official oath and 
duty as judge of election of one of the precincts of Hitch- 
cock county, and was fined $300 and sentenced to imprison- 
ment in the county jail for a period of three months. Pend- 
ing. 
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C. D. Lonzo v. State of Nebraska. No. 17784. 


Error from the district court of Antelope county. Plain- 
tiff in error was convicted of peddling without a licefise, and 
was fined $50 and costs. Pending. 


Henry Gaweka, Jr. v.. State of Nebraska. No. 17826. 


Error from the district court of Thayer county. Plaintiff 
in error was convicted of resisting an officer, and was fined 
$1. Pending. 


William Reed v. State of Nebraska. No. 17850. 


Error from the district court of Nemaha county. Plain- 
tiff in error was convicted of assault and battery, and was 
fined $100 and one-fourth of the costs. Pending. 


William 8. Rownd v. State of Nebraska. No. 17857. 

Error from the district court of Lancaster county. 
Plaintiff in error was convicted of passing a forged check, 
and was sentenced to an indeterminate sentence of from 
one to twenty years in the penitentiary. Pending. 


Frank Larson v. State of Nebraska. No. 17875. 
Error from the district court of Merrick county. 


ace 


CIVIL CASES TO WHICH THE STATE OR AN 
; OFFICER IS PARTY. 


State of Nebraska v. Platte Valley State Bank at Bellwood, 
Nebraska. 

Proceeding commenced in the district court of Butler 
county February 10, 1902, to wind up the affiairs of defend- 
ant for conducting a banking business in an unlawful and 
unauthorized manner and for jeopardizing the interests of 
depositors. Receiver appointed. Pending. 


State of Nebraska v. Bank of Verdigree, of Verdigree, 
Nebraska. 

Application to the district court of Knox county for ap- 
pointment of a receiver for defendant on the ground that 
the bank was conducting business in an unsafe and an un- 
authorized manner. H. A. Cheney was appointed receiver. 
Pending. : : 


County of Lancaster v. State of Nebraska. 

Action in the district court of Lancaster county to re- 
cover $5,000.40, the amount of state funds lost in the Capi- 
tal National Bank and alleged to have been paid into the 
state treasury By mistake of the county treasurer. Action 
dismissed June 15, 1904. Reversed by the supreme court 
on petition in error from Lancaster county. 104 N. W., 187. 
On motion of the state a rehearing was granted, but former 
judgment was adhered to. 107 N. W.,388. Dismissed 
March 12, 1910, for want of prosecution. 


State ex rel. Charles Weston, Auditor v. Fraternal Wedge 
Mutual Benefit Association. 

Action in the district court of York county to wind up 
defendant’s insurance business on the ground that the 
association is insolvent and is not conducting its business in 
good faith. Order of distribution entered. 
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William S. Brown et ux. v. Visiting and Examining Board of 
Nebraska Soldiers’ and Sailors’ Home. 

Action in the district court of Hall county for an injunc- 
tion to prevent defendants from removing the plaintiffs 
from the Soldiers’ and Sailors’ Home at Grand Island. 
Stricken from the docket, plaintiff being deceased. 


State of Nebraska v. Chamberlain Banking House of 
Tecumseh. 

Proceeding commenced in the district court of Johnson 
county September 8, 1902, to wind up the affairs of defend- 
ant for doing an unlawful and unauthorized banking busi- 
ness and for jeopardizing the interests of the depositors. 
William A. Campbell was appointed receiver September 11, 
1902. Pending. 


State of Nebraska v. Leonard W. Colby. 

Action begun in the district court of Gage county to re- 
cover from defendant the premium received by him on 
seven state warrants, amounting to $141.76, the money hav- 
ing been drawn for disbursement among persons other than 
the defendant. Dismissed. 


United States of America v. County of TAurston et al. 

Application for injunction filed in United States circuit 
court for the district of Nebraska to restrain defendants 
from enforcing taxes levied against certain Indians. Pend- 
ing. 


Wilber I. Cram v. Chicago, Burlington & Quincy Railway 
Company. No. 15148. 

Appeal from the district court of Garfield county. This 
action involves the constitutionality of the law regulating 
the minimum rate of speed, in carrying stock in carload lots, 
on freight trains within the state. The state filed a brief 
as amicus curiae. Affirmed, provided plaintiff file remittitur 
of $240 within 30 days, otherwise reversed and remanded. 


CIVIL CASES > lxv 


122 N. W., 31. On motion for rehearing, rehearing allowed 
unless plaintiff appears within 30 days and remits $170 
additional. 123 N. W., 1045. Remittitur having been 
filed motion for rehearing was overruled. Second motion 
for rehearing was overruled. Appeal taken to supreme court 
of United States. Pending. 


State of Nebraska v. Columbia Accident Insurance Com- 
pany, a Corporation. 

Application to the district court of Lancaster county for 
appointment of a receiver and to wind up the affairs of 
defendant company, on the ground that the company is 
insolvent and has failed to file an annual statement re- 
quired by law. Pending. 


State of Nebraska, et’al. v. Chicago, Burlington & Quincy 
Railway Company. No. 15266. 

Action brought by the state, in the supreme court of 
Nebraska, to enjoin defendant from violating the two-cent 
passenger rate bill, the commodity freight rate bill, the 
anti-pass act and the railway commissioner act. June 22, 
1907, case was removed to the circuit court of the United 
States for the district of Nebraska. A motion by the state 
to remand said case to the state court was overruled. The 
circuit court appointed Charles W. Pearsall special master 
on March 28, 1909. Pending. 


State of Nebraska, et al. v. Union Pacific Railroad 
Company. No. 15267. 

Action brought by the state, in the supreme court of 
Nebraska, to enjoin defendant from violating the two-cent 
passenger rate bill, the commodity freight rate bill, the anti- 
pass act and the railway commissioner act. June 21, 1907, 
case was removed to the circuit court of the United States 
for the district of Nebraska. A motion by the state to re- 
mand said case to the state court was overruled. The cir- 
cuit court on March 28, 1909, appointed Charles W. Pear- 


sall special master. Pending. 
S75 
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State of Nebraska, et al. v. Missouri Pacific Railway Com- 
pany. No. 15268. 

Action brought by the state, in the supreme court of 
Nebraska, to enjoin defendant from violating the two-cent 
passenger rate bill, the commodity freight rate bill, the anti- 
pass act and the railway commissioner act. June 24, 1907, 
case was removed to the circuit court of the United States 
for the district of Nebraska. | A motion by the state to re- 
mand said case to the state court was overruled. The cir- 
cuit court on March 28, 1909, appointed Charles W. Pear- 
sall special master. Pending. 


State of Nebraska, et al. v. Chicago, Rock Island & Pacific 
Railway Company. No. 15269. d 

Action brought by the state, in the supreme court of Ne- 
braska, to enjoin defendant from violating the two-cent 
passenger rate bill, the commodity freight rate bill, the anti- 
pass act and the railway commissioner act. June 21, 1907, 
case was removed to the circuit court of the United States 
for the district of Nebraska. A motion by the state to re- 
-mand said case to the state court was overruled. The cir- 
cuit court, on March 28, 1909, appointed Charles W. Pear- 
sall special master. Pending. 


State of Nebraska v. United States Express Company. No. 
15308. 

Application to the supreme court for an injunction to re- 
strain defendant from charging and receiving for the 
transportation of express within the state of Nebraska 
more than seventy-five per cent of the rate in force Jan- 
uary 7, 1907, as fixed by chapter 91 of the Session Laws of 
1907. July 10, 1907, case was removed to the circuit court 
of the United States for the district of Nebraska. Upon 
motion of the state the case was remanded to the state 
court. Plea in abatement, filed by defendant, was over- 
ruled. 115 N. W., 625. Restraining order was granted to 
take effect April 15, 1908, since which time the express 
rates have been reduced in the state of Nebraska twenty- 
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five per cent. J.J. Sullivan was appointed referee. Judg- 
ment in favor of state and temporary injunction made 
permanent, perpetually enjoining defendant from charging 
or receiving rates in excess of those prescribed by statute. 
122 N. W., 697. Appeal taken to supreme court of United 
States. Appeal dismissed by express company. 


Thomas C. Platt, President of the United States Express 
Company v. Hudson J. Winnett, et al. 

Bill filed in the circuit court of the United States for dis- 
trict of Nebraska by the United States Express Company 
to enjoin respondents from enforcing the provisions of 
chapter 91 of the Session Laws of 1907. Application of 
complainant for temporary injunction was denied. J. J. 
Sullivan appointed special master. Pending. 


Levi C. Weir, President of the Adams Express Company v. 
Hudson J. Winnett, et al. 

Bill filed in the circuit court of the United States for 
the district of Nebraska by complainant to enjoin respond- 
ents from enforcing the provisions of chapter 91 of the Ses- 
sion Laws of 1907. Application of complainant for tem- 
porary injunction was denied. J. J. Sullivan appointed 
special master. Pending. 


James C. Fargo, President of the American Express Com- 
pany v. Hudson J. Winnett, et al. 

Bill filed in the circuit court of the United States for the 
district of Nebraska by complainant to enjoin respondents 
from enforcing the provisions of chapter 91 of the Session 
Laws of 1907. Application of complainant for temporary 
injunction was denied. J. J. Sullivan appointed special 
master. Pending. 


Wells, Fargo & Company Express v. Hudson J. Winnett, 
et al. 

Bill filed in the circuit court of the United States for the 

district of Nebraska by complainant to enjoin respondents 
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from enforcing the provisions of chapter 91 of the Session 
Laws of 1907. Application of complainant for temporary 
injunction was denied. J. J. Sullivan appointed special 
master. Pending. 


Pacific Express Company v. Hudson J. Winnett, et al. 

Bill filed in the circuit court of the United States for the 
district of Nebraska by complainant to enjoin respondents 
from enforcing the provisions of chapter 91 of the Session 
Laws of 1907. Application of complainant for temporary 
injunction was denied. J. J. Sullivan appointed special 
master. Pending. 


St. Joseph & Grand Island Railway Company v. Hudson J. 
Winnett, et al. 

Bill filed in the circuit court of the United States for the 
district of Nebraska for an injunction enjoining defendants 
from reducing the rates to be charged by said company for 
the transportation of grain in carload lots within the state 
of Nebraska. Pending. 


State of Nebraska v. Union Pacific Railroad Company. 

Action in the district court of Deuel county to recover 
penalties for unlawful discrimination in furnishing stock- 
cars. Dismissed. 


State of Nebraska ex rel. Edward M. Searle, Jr., Auditor 
of Publie Accounts v. National Mutual Fire 
» Insurance Company of Omaha. 
Application to the district court of Douglas county for 
the appointment of a receiver, on the grounds of insolvency. 
Arthur C. Wakeley appointed receiver. Pending. 


State of Nebraska ex rel. Edward M. Searle, Jr., Auditor 
of Public Accounts v. Nebraska Mercantile 
Mutual Insurance Company. 
Application to the district court of Lancaster county for 
the appointment of a receiver on the grounds of insolvency. 
J. A. Randall was appointed receiver. Pending. 
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Missouri Pacifie Railroad Company v. Hudson J. Winnett, 
et al. 

Application to the circuit court of the United States for 
the district of Nebraska for an injunction against the Ne- 
braska State Railway Commission to prevent the enforce- 
ment of its order requiring the complainant to furnish a 
switch track for the Manley Co-operative Grain Association 
at Manley, Nebraska. Dismissed by complainant. 


Chicago & Northwestern Railway Company and Chicago 
Burlington & Quincy Railroad Company v. Nebraska 
State Railway Commission, et al. 

Action in the circuit court of the United States for the 
district of Nebraska to enjoin the enforcement of an order 
of the Nebraska State Railway Commission requiring com- 
plainants to jointly construct a track connection at the city 
of York, Nebraska. Dismissed by complainants. 


Chicago, Rock Island & Pacifie Railway Company »v. 
Nebraska State Railway Commission, et al. 
No. 16707. 

Appeal to the district court of Lancaster county from an 
order of the Nebraska State Railway Commission requir- 
ing petitioner to construct a crossing at the intersection of 
Walnut street in the village of Hallam. Judgment in favor 
of defendant. Appeal was taken by the railroad company 
to the supreme court, where judgment was reversed, with 
directions to enter an order dismissing the proceedings be- 
fore the commission. 129 N.W., 439. On rehearing in 
supreme court, former judgment of reversal adhered to. 
132 N. W., 409. 


State of Nebraska ex rel.. Nebraska State Railway Com- 
mission v. Missouri Pacific Railway Company. 


Application to the district court of Lancaster county 
for a writ of mandamus commanding respondent to fur- ——. 
nish telephone connection between its depot and the public 
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telephone exchange operated in the town of Panama, Ne- 
braska. Pending. 


Chicago, St. Paul, Minneapolis & Omaha Railway Company 
v. William T. Thompson, Attorney General of the 
State of Nebraska, et al. 


Application to the circuit court of the United States for 
a writ of injunction, enjoiming defendants from enforcing 
the two-cent passenger fare law and the act reducing rates 
on carload shipments of commodities. Pending. 


First State Bank of Holstein, Nebraska, et al. v. Ashton C. 
Shallenberger, Governor of the State of Nebraska, et al. 


Application to the cireuit court of the United States for 
an injunction against defendants, enjoining them from 
proceeding to act as a banking board. Injunction granted. 
172 Fed., 999. Appeal taken to the supreme court of the 
United States. Injunction dissolved. 31 U.S. Sup. Ct. 
Rep., 189. 


State of Nebraska v. American Surety Company of New York. 


Action in the county court of Lancaster county against 
defendant for failure to file annual report in the office of 
the attorney general. Upon stipulation case transcripted 
to district court. Dismissed. 


E. L. Kirk v. State Board of Irrigation of the State of 
Nebraska. No. 17008. 


Appeal to the district court of Knox county from an 
order of the state board of irrigation subjecting the grant 
of plaintiff to appropriate certain waters to the provisions 
of section 42, article 2, of the Nebraska irrigation law. 
Appeal overruled and dismissed. Appealed by E. L. Kirk 

supreme court of Nebraska, where judgment of the dis- 
a court dismissing the appeal was affirmed. 134 N. W., 
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State of Nebraska v. Minatare Mutual Canal and Irrigation 
Company. 

Application to the district court of Scotts Bluff county 
for a writ of injunction enjoining defendant from raising 
the headgate of its irrigation canal and from using water 
wrongfully diverted into said canal from the North Platte 
river. Temporary injunction made permanent for the year, 
1910. : 


State of Nebraska v. Castle Rock Irrigation Canal and 
Water Power Company. - 

Application to the district court of Scotts Bluff county 
for a writ of injunction enjoining defendant from raising 
the headgate of its irrigation canal and from using water 
wrongfully diverted into said canal from the North Platte 
river. Temporary injunction made permanent for the year, 
1910. 


State of Nebraska v. Nine Mile Irrigation District. 
Application to the district court of Scotts Bluff county 
for a writ of injunction enjoining defendant from raising 
the headgate of its irrigation canal and from using water 
wrongfully diverted into said canal from the North Platte 
river. Temporary injunction made permanent for the year, 
1910. 


Winters Creek Irrigation Company v. E, C. Simmons, as 
State Engineer of the State of Nebraska, et al. 

Application to the district court of Scotts Bluff county 
for a writ of injunction enjoining defendants from enfore- 
ing any order to shut or fasten the headgate of plaintiff's 
canal or to in any way interfere with the flow of water in 
said canal. Injunction denied. Temporary injunction 
dissolved. : 


Gering Irrigation District v. State Board of Irrigation, et al. 


Application to the district court of Scotts Bluff county 
for a writ of injunction enjoining defendants from enfore- 
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ing any order to shut or fasten the headgate of plaintiff's 
canal or to in any way interfere with the flow of water in 
said canal. Injunction denied. Pending. 


Enterprise Irrigation District v. Ashton C. Shallenberger, 
et al. 

Application to the district court of Scotts Bluff county 
for a writ of injunction enjoining defendants from enfore- 
ing any order to shut or fasten the headgate of plaintiff’s 
canal or to in any way interfere with the flow of water in 
said canal. Injunction denied. Temporary injunction 
dissolved. 


State of Nebraska, ex rel. Henry T. Clarke, Jr., et al. v. 
Nebraska Telephone Company. 


Application to the district court of Madison county for 
a writ of mandamus commanding respondent to install in 
the office of Norfolk Long Distance Telephone Company 
one of its telephonic instruments. Pending. 


State of Nebraska, ex rel. Barton L. Green, v. E. B. Cowles, 
Commissioner of Public Lands and Buildings, et al. 


Application to the district court of Lancaster county, for: 
a writ of mandamus commanding respondents to execute 
and deliver a lease to certain lands in Lancaster county, 
Nebraska. Judgment entered in favor of relator. Appeal 
taken to the supreme court of Nebraska, where judgment of 
district court was reversed and action dismissed. 134 N. 
W., 959. : 


State of Nebraska v. American Surety Company of New York. 


Action in the county court of Lancaster county against 
defendant for failure to file undertaking in the office of 
the attorney general. Upon stipulation case transeripted 
to district court. Dismissed. 
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Chicago & North Western Railway Company v. William T. 
Thompson, Attorney General of the State of 
Nebraska, et al. 

Application to the circuit court of the United States for 
a writ of injunction, enjoining defendants from enforcing 
the two-cent passenger fare law and the act reducing rates 
on carload shipments of commodities. Pending. 


State of Nebraska v. Schuyler Building & Loan 
Association. 
Application to the district court of Colfax county for 
the appointment of a receiver for defendant. Pending. 


State of Nebraska v. Woodruff Ball, et al. No. 16050. 


Original action in the supreme court to quiet the title 
to section 36, township 30, north, of range 32, west, in 
plaintiff. Pending. 


State of Nebraska v. Union Pacific Railroad Company. 
No. 16534. 

Original action in the supreme court to enjoin defendant 
from selling intoxicating liquors on its dining and buffet 
cars in its trains passing through Nebraska. Submitted 
on demurrer and demurrer overruled by the court. 130 
N. W., 300. Judgment entered for plaintiff in accordance 
with the prayer of the petition. 


State of Nebraska v. Chicago, Burlington & Quincy 
Railroad Company. No. 16535, 

Original action in the supreme court to enjoin defendant 
from selling intoxicating liquors on its dining and buffet 
cars in its trains passing through Nebraska. Submitted on 
demurrer and demurrer overruled by the court. 130 N. W., 
295. Judgment entered for plaintiff in accordance with 
the prayer of the petition. 
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- State of Nebraska v. American Surety Company of New 
York. No. 16559. 

Appeal from the district court of Lancaster county 
where application was made by the state of Nebraska for 
a writ of injunction against the surety company, enjoining 
it from transacting or carrying on its business within the 
state of Nebraska. A demurrer of the surety company 
was sustained and the cause dismissed in the district 
court. Whereupon the state of Nebraska appealed to the 
supreme court. Affirmed. 133 N. W., 235. On rehearing 
former judgment of district court vacated and set aside, 
judgment of district court reversed and cause remanded 
for further proceedings. 135 N. W., 365. 


State of Nebraska v. American Telephone & Telegraph 
Company, et al. No. 16764. 


Original action in the supreme court for a writ of injurie- 
tion enjoining each of the defendants from purchasing the 
capital stock or property of any other telephone com- 
pany. Restraining order issued. E. E. Good appointed 
referee. Plea in abatement was sustained and action dis- 
missed. 


State of Nebraska, ex rel. William T. Thompson, Attorney 
General v. John J. Donohue, as Chief of Police 
of the City of Omaha. No. 16802. 


Quo warranto. Original action in the supreme court for 
the purpose of ousting respondent from his office of chief 
of police of the city of Omaha. On motion for order in 
re briefs, motion overruled. 132 N. W., 933. Complaint 
dismissed. 135 N. W., 1030. _ 


State of Nebraska, ex rel. Luther P. Ludden, v. Silas R. Bar- 
ton, Auditor of Publie Accounts of the State 
of Nebraska. No. 16821. 
Appeal from the district court of Lancaster county, 
where an action in mandamus was brought to compel the 
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auditor to draw an order on the state treasurer for the 
sum of $175, amount claimed: by relator to be due him for 
services alleged to have been rendered for the Board of 
Education of Normal Schools. Judgment of district court 
granting writ of mandamus affirmed. 130 N. W., 260. 


Ira E. Tash v. Luther P. Ludden, et al. No. 16858. 


Appeal from the district court of Lancaster county, 
where application was made for a writ of injunction en- 
joining defendants from locating a normal school in the 
city of Chadron, Nebraska. Judgment was entered by the 
district court in favor of defendants, denying the injunc- 
tion and dismissing the action. Affirmed. 129 N. W., 417. 


George D. Follmer v. State of Nebraska. No. 16931. 


Appeal from the district court of Lancaster county. 
This action was commenced by George D. Follmer to re- 
cover from the state of Nebraska about $2,000, for legal 
services of Edwin J. Murfin claimed to be due under the 
terms of a contract entered into by and between Follmer, 
as commissioner of public lands and buildings, and the 
said Murfin. Pending. 


In re Ornan J. King. No. 16954. 


Habeas corpus in the supreme court of Nebraska: Pe- 
titioner was arrested upon a complaint charging him with 
having unlawfully made a sale of a certain article of food, 
in package form, without a correct statement of the weight 
or measure of the contents of the package being printed om 
the main label. Petitioner applied to the supreme court for 
a writ of habeas corpus, which was denied. 131 .N. W., 820. 


In re Burton T. Page. No 16955 
Habeas corpus in the supreme court of Nebraska. Pe- 
titioner was arrested upon a complaint charging him with 
having unlawfully made a sale of a certain article of food, 
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in package form, without a correct statement of the weight 
or measure of the contents of the package being printed on 
the main label. Petitioner applied to the supreme court 
for a writ of habeas corpus, which was denied. 131 N. W., 
820. 


In re Lew Agnew. No. 16957. 

Habeas corpus in the supreme court of Nebraska. Pe- 
titioner was arrested upon a complaint charging him with 
having unlawfully made a sale of a certain article of food, 
in package form, without a correct statement of the weight 
or measure of the contents of the package being printed on 
the main label. Petitioner applied to the supreme court for 
a writ of habeas corpus, which was denied. 131 N. W., 817. 


State of Nebraska, ex rel. Gregory F. Skinkle, v. J. T. Hay, 
Superintendent of the Insane Hospital of Lincoln, 
Nebraska. No. 17131- 

Appeal from an order of the district court of Lancaster 
county denying writ of habeas corpus and remanding 
Gregory F. Skinkle to the custody of the defendant. Dis- 
missed by appellant. 


The State of Nebraska, ex rel: Silas R. Barton, as Auditor 
of Public Accounts of the State of Nebraska, v. The 
. Farmers and Merchants Insurance Company 
of Lincoln, Nebraska. No. 17183. 


Appeal from the district court of Lancaster county, grant- 
ing an application for the dissolution of the insurance com- 
pary and for the appointment of a receiver therefor. 
Affirmed. 134 N. W., 284. 


Benjamin F. Morehouse v. Elkhorn River Drainage Dis- 
trict, Impleaded with State of Nebraska. 
No. 17191. . 
Appeal from an order of the district court of Dodge county 
holding that state school lands while held under a contract 
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are not subject to special assessments, and quieting the 
title in the state against said assessments. Reversed and 
remanded. 133 N. W., 446. 


The State of Nebraska, on relation of Grant G. Martin, 
Attorney General v. John J. Ryan and Joseph 
Pivonka. No. 17363. 


Quo warranto. Original action in the supreme court for 
the purpose of ousting respondents from the office of mem- 
bers of the board of fire and police commissioners of the 
city of South Omaha. Pending. 


The State of Nebraska ex rel. the School District of the 
City of Lincoln, in the county of Lancaster and State 
of Nebraska v. Silas R. Barton, Auditor of Public 
Accounts of the State of Nebraska. No. 17487. 


Appeal from an order of the district court of Lancaster 
county, granting an application for a peremptory writ of 
mandamus against the state auditor, commanding him to 
accept and record the statement of the proceedings relat- 
ing to the voting and issuance of bonds of relator. Judg- 
ment of the district court affirmed. 136 N. W., 22. 


Edwin Jeary, Administrator of Estate of Theodore Stan- 
isics, Deceased, v. State of Nebraska. No. 17498. 


Error from the district court of Lancaster county. The 
district court entered an order forfeiting the bond of Theo- 
dore Stanisics, and the administrator brought the case to 
the supreme court for review, where it was afterwards dis- 
missed by the plaintiff in error. 


. The State of Nebraska, ex rel. Grant G. Martin, Attorney 
General, v. Farmers and Merchants Bank of 
Oakland, Nebraska. No. 17505. 


Appeal from an order of the district court of Burt county 
denying a peremptory writ of mandamus to compel the 
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defendant to make and file with the state banking board 
statements of its average daily deposits during the time 
it was conducting business as a state bank. Pending. 


The State of Nebraska, ex rel. Hudson J. Winnett, et al., 
v. Omaha & Council Bluffs Street Railway 
Company. No. 17596. 

Application to the supreme court of Nebraska for a writ 
of mandamus to require respondent to file with the Ne- 
braska State Railway Commission an inventory of its 
property. Pending. 


In the Matter of the Claim of Samuel Patterson, Claimant, 
as Secretary of the State Banking Board 
v. State of Nebraska. No. 17637. 

Appeal from an order of the district court of Lancaster 
county dismissing the claim of Samuel Patterson against 
the state of Nebraska for $6,000, as salary as secretary of 
the State Banking Board. Pending. 


In re Application of Chicago, Rock Island and Pacific 
Railway Company v. Nebraska State Railway 
Commission. No. 17733. 

Appeal from an order of the Nebraska State Railway 
Commission refusing to approve a tariff promulgated by 
the railway company. Pending. 


State of Nebraska ex rel. National Employees’ Association 
v. Silas R. Barton, as Auditor of Publie Accounts 
of the State of Nebraska. No. 17806. 

Appeal from the district’ court of Lancaster county. 
Application was made to the lower court for a writ of man- 
damus to compel the auditor of public accounts of the state 
of Nebraska to grant the National Employees’ Association 
a license to carry on business within Nebraska, but the writ 
was denied and cause dismissed. Whereupon the relator 
appealed to the supreme court. Pending. 
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Andrew M. Morrissey v. Addison Wait, Secretary of State. 
No. 17839. 


Appeal from an order of the district court of Lancaster 
county, denying an injunction against defendant to restrain 
him from placing the progressive party on the election ballots 
at the November election. Judgment of district court 
affirmed. 138 N. W., 186. 


The State of Nebraska, ex rel. Nebraska Republican State 
Central Committee, et al. y. Addison Wait, 
Secretary of State. No. 17841. 


Appeal from an order of the district court of Lancastér 
county, granting a writ of mandamus against the secretary 
of state to compel him to place upon the official ballots at 
the November election the names of certain persons and 
designate them as republican electors, instead of the names 
of certain persons who were nominated at the primary 
election as republican electors. Affirmed. 138 N. W., 159. 


Felix J. McShane, Jr., as Sheriff of Douglas County, Ne- 
braska, v. State of Nebraska. No. 17844. 


Error from the district court of Lancaster county. 
Plaintiff in error, in the lower court, alleged a claim was due 
him from the state of Nebraska, for conveying prisoners to 
the penitentiary. To this allegation the state demurred, 
and the demurrer was sustained. The plaintiff took excep- 
tions, and brought the case to the supreme court for review. 
Pending. : 


In re Lee Allison. 


Habeas corpus in the district court of Lancaster county. 
Petitioner was committed to the Hospital for the Insane, 
at Lincoln, under the dipsomaniac law, by the commissioners 
of insanity of Cass county. Writ of habeas corpus granted, 
and petitioner discharged. 
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Minneapolis Cereal Company v. Chester H. Aldrich and 
William R. Jackson. 


Application to the district court of Lancaster county for 
an injunction restraining defendants from enforcing section 
8, chapter 33, Compiled Statutes, neon plaintiff.- Dis- 
missed. 


William Gold, doing business as Gold & Company 2. 
Grant G. Martin, Attorney General of the 
State of Nebraska. 


Application to the circuit court of the United States, for 
the district of Nebraska, for an injunction restraining the 
defendant from enforcing the gift enterprise law against 
Gold & Company. Pending. 


Magazine & Book Company of New York v. Chester H. 
Aldrich, Governor of Nebraska, and Grant G. 
Martin, Attorney General of Nebraska. 


Application to the circuit court of the United States, for 
the district of Nebraska, for an injunction restraining de- 
fendants from enforcing the gift enterprise law against 
plaintiff. Pending. 


County of Lancaster v. State of Nebraska. 


Action in the district court of Lancaster county to 
recover $6,331.72, the amount of state funds lost in the 
Capital National Bank and alleged to have been paid into the 
state treasury by mistake of the county treasurer. Pending. 


In re John Wilken. 


Habeas corpus in the district court of Lancaster county. 
Petitioner was committed to the Hospital for the Insane, 
at Lincoln, under the dipsomaniace law, by the commis- 
sioners of insanity of Gosper county. Petitioner returned 
to the custody of the sheriff of Gosper county. 


CRIMINAL PROSECUTIONS 
FOR THE TERM UP TO NOVEMBER 1, 1912. 


County County Attorney Commenced Completed Pending 
Adams .......M. A. Hartigan ...... 120 106 14 
Antelope.......E. D. Kilbourn....... 7 6 1 
Banner... ..W. W. White (acting), 5 4 1 
Blaine. J. W. Gardiner (No report) . rat 
Boone..... ...O. M. Needham. . 77 63 14 
Box Butte. ....Eugene Burton . . . (No report) : 

Boyd ... .D. A. Harrington... . 14 14 lene 
Brown -John M. Cotton.. .... 39 34 5 
Buffalo. . . .E. B, McDermott. ... 84 77 7 
Burt... .James A. Clark. . .... 107 96 11 
Butler. oA, V. Thomas... <5 58 50 8 
Cass .Calvin H. Taylor 137 124 13 
Cedar .P.F. O'Gara... 21 21 
Chase .J.C. Dragoo .. . 10 10 
Cherry . .John M. Tucker . 58 48 10 
Cheyenne R. W. DeVoe.. 203 195 8 
Clay... .......M. L. Corey =. - 7 ie 3 
Colfax... . ip aS UC a Te a 17 16 1 
Cuming .H. M. Nicholson. 22 20 2 
Custer. .C. W. Beal ee 88 76 12 
Dakota. . J. J. MeAllister.. ... 29 14 15 
Dawes.........Edwin D. Crites. ... 84 80 
Dawson.. .....T. M. Hewitt...+.... 55 55 
Deuel . reeday O} (Piper. occ, *. > 3 3 
Dixon. me ‘ 13 11 2 
Dodges tiers 0. Ci Cogkinr... vn. a 114 94 19 
Douglas.......J. P. English.. ...... 344 242 102 
Dundy .... ...R. D. Druliner.. .. .. 24 23 1 
Fillmore.......John Barsby.. ...... 34 32 2 
Franklin... .. .G. J. Marshall . i TE 
Frontier. ..H. W. Berry: .. 21 20 
Furnas. .John Stevens. . 25 25 fe 
Gage... .F. O. McGirr .. 78 66 12 
Garden...... .R. F. Williams. 2 1 1 
..E. M. White... 7 16 1 
.O. E. Bozarth . . 3 2 1 
.C. C. Barker.. .. 3 3 
.James P. Boler.. . 4 4 
J. L. Cleary... 238 228 6 
M. F. Stanley 22 24 
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County County Attorney Commenced Completed Pending 
Piste ssi. osx. O. E. Shelburn....... 164 154 10 
HAYGSs.. cise C. A. Ready......... (No report) 

_ Hitchcock... ..C. W. Shurtleff....... 8 8 Rar 
Holts =. 2462 3. o E. H. Whelan. ....... 41 31 10 
Hooker. . ... Eugene Burton . 7A 10 7 3 
Howard... 2E. Ss Taylors 8 ss 30 30 ree 
VORETSON 35.55 6B Les ERED <hr 77 71 6 
Johnson .......M. E. Cowan.. Be _ 49 42 7 
Kearney....... GC. A. Chappel 7023. 33 . 30 3 
Keith oa LAS DeVoeste. «55: . 22 21 1 
Keya Paha.....Forrest Lear.... oh 2 2 
Kimball.... ... William J. Ballard. .. . 14 14 
MONO R acid oe P. H. Peterson 26 25 
Lancaster..... Jesse B. Strode . 644 585 
Lincoln.... ....G. E. French. . ..>.... °172 152 
i Poa 2s ee Hoagland... ... 1 4 
BGOUD ona S92. o-0 ls Ae. MOGI ras whe : AS 
McPherson... . .W. E. Flynn.. 3 2 1 
Madison.......James Nichols. . a5 51 48 3 

W. .H-CoRices -..,... 66 60 6° 
. E. Williams . 19 19 
Nance. J. R. Shields... 36 32 4 
Nemaha F. G. Hawxby.. .... 59 . 50 9 
Nuckolls .-H. A. Brubaker: ..... 92 88 4 
Otoe... Wok Morante: =" 59 52 7 
Pawnee... . S.J. Graham.. «..:. 7 7 
Perkins. . F. Hastings. 2 2 a 
Phelps. . . A. Anderson ge 12 10 2 
PIGRGE) 5:25 6 55.8 C. H. Stewart ...... ; 39 33 6 
. N. McElfresh .... 52 45 vf 
. C. Beebe. ... 14 19 1 
: . D. Ritchie... 19 19 
Richardson... .A. E. Gantt. .. 131 110 2 
Week:::,..: . Vd, Canitccatianes: 10 8 2 
Nalin’ <2 :.¢.4:: ROP Treland coe, 35 33 2 
Sarpy. ........W. N. Jamieson .-... 31 26 5 
Saunders.... ..J. F. Berggren : "42 35 7 
Scotts Bluff....W. W. White.. ...... 69 55 14 
Seward........ Edwin Vail. .......... 59 52 a, 
Sheridan.... ..R. L. Wilhite . : 42 34 8 
BherMad 7... 5: Ri. Pattarrc. nee... 9 8 1 
RIS so... Mv SS BMET See sin Se 9 ie 2 
Stanton. -D. C. Chase. 5 9 7 2 
PBSYON oss JP Baldwins: 37 29 8 
Thomas... ....J..H. Evans.. .. 6 5 3 
Thurston... .... Howard Saxton é 50 44 6 
Walley. 27s GAR Davis.......... 29 28 1 
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County County Attorney Commenced Completed Pending 
Washington....E. B. Carrigan. Ze 41 37 4 
Wayne... Cale DR RIE pees. te 19 il 3 
Webster. . F. E. Maurer . p 30 25 5 
Wheeler . A. L. Bishop. os. . os 5 5 is 
Work-aes .C. E. Sandall..... . 56 52 4 

Dotaliemear. Und: ater 4,750 4,184 551 
CRIMES PROSECUTED ; 
COVERED IN THE FOREGOING TABLE BY COUNTIES. 
Prosecutions Con- Acquittal or 

Crimes “ Commenced victions Dismissal Pending 
Granid lar Geng 29 1... i. 014 at 121 44 48 
Petit larceny. says}. 3.s weet a ~. 404 359 57 25 
Burglary . 271 194 41 55) 
Violation a Tinie fave, % oy. 384 281 48 46 
Wife or child abandonment ........ 155 80 30 44 
Manslaughter) vse. car cxckues s vases 9 9 4 ft 
Murder in first degree..... ... 27 19 12 4 
Murder in second degree.... ..... 3 6 3 3 1 
Statutory tape... .-+:-.eteie eens 54 EG SO “DA 12 
Rape, (not statutory) ..............- 28 13 12 6 
SRAMIEE 5.2. s, pcg Sire ee “es BAT 264 50 32 
Assault and battery 714 565 103 42 
Obtaining money under flee prokenhen: 96 46 23 26 
Arson... 2.5.45 Pie a 13 3 6 3 
fpaety: a = 1eahata PARE, Giese eee Pens 122 54 28 31 
Embezslement. oa Sie 3 36 ) 16 1 
Adubberypeysiia es fir. cwagtsee aoe 2 75 27 26 19 
Sodomy.. ..... exer Re ApoE 1 1 ul 
Naolations of game lage 39 30 ll 2 
Violations of pure food lean 93 67 20 vs 
Discriminations in buying a ean 

commodities in general use.... ... 3 
Discriminations in railroad or telegraph 

and telephone rates... .... 1 . 1 Se 
POOH: pe tececeret so p> 9 2 3 3 
Bigamy...... 1 3 2 SS Sere 
Other offenses 1,413 936 287 187 

RUEDANE, < s) loin vs os cpa nn . 4,503 3,102 849 590: 


Included in “‘other offenses’? are a few prosecutions for robbery, 
gambling, blackmail, incest, hog stealing, chicken stealing, kidnapping, 
picking pockets, criminal contempt, peddling, receiving stolen property, 
violations of automobile law, violations of the medical laws, and wife 
desertion. The greater portion of the prosecutions under this head are 
for minor crimes and misdemeanors. 


OPINIONS OF ATTORNEY GENERAL. 
1911-1912. 


Interest on Warrants—Credit to Sinking Fund. 


Interest is chargeable on warrants purchased with sinking funds, and such 
interest should be credited to the sinking fund invested in the 
warrants. 


R. H. Mathew, Esq., County Attorney of Sherman County, 
Loup City, Neb. 

Dear Sir: I am in receipt of yours of the 3rd instant, in 
which you state’that the county treasurer of Sherman 
county has invested a portion of the sinking funds of Loup 
City township in the registered warrants of Sherman 
county. In substance the question propounded by you is 
as follows: 

Is interest chargeable on such warrants, and, if so, to whom is it 
payable? 

It is provided by section 11264, Cobbey’s Annotated 
Statutes of 1909, that the county treasurer, under the direc- 
tion of the county board, may purchase and take up such 
registered warrants with sinking funds in his hands and 
hold such warrants for the benefit of the fund so invested 
until the same are paid in their order. This, in my opinion, 
is authority for collecting the interest on such warrants 
and crediting the same to the sinking fund invested in the 
warrants. It is true that the county is deprived from receiv- 
ing any interest on such sinking funds as are dealt with in 
this manner, but the legislature evidently thought it would 
be preferable to allow the sinking funds the benefit of 
such investments. 

Very respectfully, GRANT G. MARTIN, 

December 7, 1910. Deputy Attorney General. 


q@) 
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Register of Deeds—Appointment—Board of Supervisors. 


The board of supervisors has power to appoint aregister of deeds when the 
population of the county has reached 18,003 inhabitants or more. 


P. H. Peterson, Esq., County Attorney of Knox County, 
Wausa, Neb. 

Dear Sir: I have yours of the 8th instant, in which you 
state that the United States census for the year 1910 gives 
Knox county a population of 18,358. Your question, in 
substance, is: 

Has the board of supervisors power to appoint a register of deeds 
beginning with the official year 1911, and, if so, howlong would said ap- 
pointee hold his office? 

Section 77a, article 1, chapter 18, Compiled Statutes of 
1909, provides that at the general election in the year 1889, 
and every four years thereafter, a register of deeds shall be 
elected in and for each county having a population of 18,003 
inhabitants or more, to be ascertained ‘by the census of 
1885 and each state and national census thereafter. This 
law in itself establishes the office of register of deeds in 
every county which has the required population. I pre- 
sume that when the official announcement of the United - 
States census for 1910 has reached the board of supervisors 
of your county, it then becomes the duty of the county 
board to inaugurate and equip the office and appoint a 
register of deeds, who, when he has properly qualified, shall 
enter upon the duties of the office. The office of register 
of deeds having been already established by law and 
depending solely upon the ascertainment or announcement 
of the official census, is, in a sense, vacant; in other words, 
a vacancy has taken place, which, in my opinion, the board 
has the right to fill. 

With regard to vacancies of this kind there is a diversity 
of opinion, but the weight of authority seems to be that any 
newly created office, which has never had an incumbent, 
and which no one is now legally authorized and qualified 
to assume, is deemed to be vacant. Thus, it is said in 


an Indiana case: 

“There is no technical or peculiar meaning to the word ‘vacant’ as used 
in the constitution. It means empty, unoccupied, as applied to an office 
without an incumbent.’’ (Stocking v. State, 7 Ind., 326.) 
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See also Slate v. Irwin, 5 Ney., 111; Mechem on Public 
Officers, sec. 132. 

It remains to be determined how long such appointee 
is authorized to hold his office by appointment. (The 
ruling on this point is withdrawn.) 

Very respectfully, GRANT G.-MARTIN, 

December 9, 1910. Deputy Attorney General. 


Village in Road District—Poll Tax—Expenditure of Road 
Fund. 


Where an incorporated village lies in two road districts, the county treas- 
urer should pay to the village treasurer the poll tax originating in 
such village. 

The county board of supervisors can not legally inelude a village in any 
road district established by it. 

Taxpayers of a village lying in two townships, that have been made into 
road districts, are subject to the road tax levied in the respective 
townships where they rtside 

A township board can not refuse to expend a part of the township road 
fund within the corporate limits of a village situated in the township. 


Frank A. Anderson, Esq., County Attorney of Phelps 
County, Holdrege, Neb. 
Dear Sir: Your letter of the 19th ultimo, addressed to 
the attorney general, has recently been referred to me for 
answer. You say: 


“Bertrand is an incorporated village in Phelps county, a portion of it 
being in Garfield township and a portion in Union township. The county 
board of supervisors made the whole of Garfield township a road district 
and the whole of Union township a road district, but made no exception 
as to the portion occupied by Bertrand.” 


You ask, in view of the above stated facts, answers from 
this department to the following questions: 


“1. Should the county treasurer pay to the village treasurer the pol 
tax. originating in Bertrand?” 

“2. Can the county board of supervisors legally include Bertrand in the 
road districts of Garfield and Union townships?’ 

«3. If so, are the taxpayers of Bertrand subject to the road tax levied 
by Garfield and Union townships?” 

“4.-And if so, can the township board refuse to expend any of the 
proceeds of such road taxes in Bertrand?” 
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My answer is “yes” to the first question propounded. 
The statutory provision for the levying of this kind of a 
tax in villages expressly provides as follows: 

“All monies collected by the county treasurer under this section shall 
be paid over to the treasurer of the city or village w in the same was 
levied and assessed.’’ (Cobbey’s Annotated Statutes of 190), sec. 8951.) 


In answer to your second question I will say that, in my 
opinion, the county board had no legal authority to include 
the village of Bertrand in any road district established by 
it. A county board is given authority to divide only so 
much of a county as lies outside the corporate limits of 
cities and incorporated villages into road districts. (Cob- 
bey’s Annotated Statutes of 1909, sec. 6099.) 

I am somewhat in doubt as to the correct answer to be 
given to your third question, but am inclined to the opin- 
ion that the taxpayers of the village of Bertrand are subject 
to the road tax levied in the respective townships in which 
they reside. In other words, I think there is a plain dis- 
tinction between a district road tax and a township road 
tax. The law evidently contemplates that there may be 
more than one road district in a township. The statute 
expressly provides that the electors of a township at their 
annual meeting may, among other things, provide for the 
levying of a sum of money to be expended in maintaining 
the roads. I take it that under this provision of the statute 
the electors of a village, which is a part of a township, may 
attend the annual town meeting and vote with the other 
electors upon the proposition as to whether or not a town- 
ship road tax shall be levied, and also as to the amount to 
be levied. It is evident, too, that the electors of the village 
have a right to vote for the various town officers who con- 
stitute the township board and control the disbursement of 
the township road fund. It would seem to me to be an 
anomalous condition of affairs that would allow voters in 
a township to attend a township meeting and vote directly 
for the levying of a township road tax, and to assist in the 
election of officers who are charged with the duty of dis- 
bursing said road tax, when raised, and yet have their 
own property exempt from taxation by virtue of such levy. 
In the absence of any express statutory provision making 
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such exemption, I am constrained to believe that it does 
not exist. 

In answer to your fourth question I will say that, while 
it is not altogether free from difficulty, I am inclined to the 
opinion that a township board cannot refuse to expend a 
part of the township road fund within the corporate limits 
of a village situated in the township, when such fund is 
created in part by taxes levied on the property in the village. 
As I view it, an incorporated village, while not a road 
district created by a county board, is a road district within 
the meaning of the law providing for the division of a por- 
tion of the township road fund among the several districts 
from which it is collected. (Compiled Statutes of 1909, 
ch. 78, sec. 91.) 

In Libby v. State, 59 Neb., 264, it was held: 

“Incorporated municipalities are road districts within the meaning of 
section 76 of the road law.” 

It oceurs to me that by a parity of reasoning incorporated 
municipalities are road districts within the meaning of 
said section 91 of the road law above cited. 
> My answer to this last question is given with some reluc- 
tance, as it is difficult to reconcile the various statutory 
provisions to be considered, and it will take a decision of 
the court to determine the question with any satisfactory 
degree of certainty; but, the view I have herein expressed 
seems to me to be in accord with natural reason and justice, 
and is supported, to a certain extent at least, by statute. 

Very respectfully, GEORGE W. AYRES, 

December 10, 1910. Assistant Attorney General. 


Soldiers’ and Sailors’ Home—Admission. 


In order to obtain admis sion into the Nebraska Soldiers’ and Sailors’ Home, 
the applicant must have served in the War of the Rebellion, or the 
Spanish-American War or the Philippine Insurrection, and must 
have been honorably discharged from such service. 

Mr. Eli A. Barnes, Commandant, Nebraska Soldiers’ and 

Sailors’ Home, Burkett, Neb. 
Dear Sir: I beg to acknowledge receipt of yours of the 
16th instant, relating to the application of Jobe Anson for 
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admission into the home. You submit therewith a written 
application for his admission, a discharge of said Jobe 
Anson from army service, and a certificate showing that 
Mr. Anson was granted a pension by the government. The 
query propounded thereon is: 


“Is he entitled to admission into the Nebraska Soldiers’ and Sailors’ 


Home, under the provisions of law in relation thereto?” 


Section 10127, Cobbey’s Annotated Statutes of 1909, in 
establishing said home, provides that the object of the same 
shall be to provide homes and subsistence to all honorably 
discharged soldiers, sailors, marines, and hospital nurses 
who served in the United States army, navy, or hospital 
during the War of the Rebellion, or during the war with 
Spain, or during the Philippine Insurrection, providing that 
such applicants have been actual bona fide residents of 
this state for two years next preceding their application. 
This provision is limited to such persons as may have 
become disabled by reason of such service, old age, or other- 
wise, from earning a livelihood, and would otherwise be 
dependent upon public or private charities. 


The certificate of discharge of Mr. Anson shows that he 
enlisted in the service as a private of Company D, Second 
Regiment of Infantry, on August 15, 1894, and that he 
was honorably discharged on September 5, 1895. This 
evidence then. establishes the fact that his service in the 
army was performed serveral years prior to the Spanish- 
American War and the Philippine Insurrection, and long 
subsequent to the War of the Rebellion. His application 
for admission, however, states that he was enlisted in the 
service of the United States during the Spanish War. This, 
if true, together with other conditions contemplated by the 
statute, would entitle him to admission to the home, but 
inasmuch as the dates in his certificate of discharge show 
that his service was performed prior to that war, the alle- 
gation in the application that he served during the Spanish 
War can not be considered as true. It is quite evident from 
this showing that Mr. Anson was a soldier in the regular 
army of the United States, but that he did not serve in 
either the War of the Rebellion, or the Spanish-American 
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War, or the Philippine Insurrection. Hence, he does not’ 
come within the provisions of the law relating to admission 
of persons to the soldiers’ homes of Nebraska. 

I think there are provisions made for soldiers of this kind, 
and that Mr. Anson, upon the proper showing, would be 
entitled to admission into the soldiers’ homes provided by 
the general government. 

Therefore, I conclude you are right in stating that Mr. 
Anson, under this showing, is not eligible to admission into 
the Soldiers’ and Sailors’ Home of Nebraska. 

Very respectfully, GRANT G. MARTIN, 

December 20, 1910. Deputy Attorney General. 


Drainage District—Filing Articles of Incorporation. 

Section 4, article 4, chapter 89, Compiled Statutes, does not require that 
a record of the court proceedings referred to therein be recorded 
in the office of the county clerk. It is a sufficient compliance with 
the statute in such a ease if a copy of the record of the proceed- 
ings is filed in the office of the county clerk. 

A copy of the reco d of the proceedings by which a drainage district be- 
came incorporated need not be entered on the numerical index 
against the various tracts and parcels of land affected by it. 

Articles of incorporation of a drainage district may be filed with the county 
clerk at any time. 


M. E. Cowan, Esq., County Attorney of Johnson County, 
Tecumseh, Neb. ; 

Dear Sir: I have your letter of the 8th instant, in which 
you make a statement of facts and ask the opinion of this 
department thereon. You say: 

“The attorney for Drainage District No. 1, of this county, has offered 
the county clerk of this county the articles of incorporation of said district 
and asked that he file the same. These articles contain description of the 
various pieces and parcels of land affeeted by said ditch.” 

“1. Should the clerk merely file the same or should he record them at 
large on his records?” 

“2. Should the clerk enter said instrument on the Numerical Index 
against the various tracts and parcels of land affected by said instrument?” 

“3. The Drainage Ditch was incorporated on April 19, 1910, and pre- 
sented its articles of incorporation to the clerk for filing December 8, 1910. 
Has he the right to file the same or has the limit of time for filing expired?” 
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I assume that by ‘‘the articles of incorporation’ you 
mean the record of the court proceedings referred to in sec- 
tion 4, article 4, chapter 89, Compiled Statutes of 1909. 

In answer to your first question I will say that, in my 
opinion it isa sufficient compliance with the law if the clerk 
files the record of the proceedings, by which the drainage 
district became incorporated, with the county clerk. Ido 
not think it essential to the validity of the organization of 
the district that a copy of the record of the proceedings, 
by which the district became incorporated, shall be re- 
corded in the office of the county clerk. 

In answer to your second question I will say that I know 
of no reason why said record should be entered on the 
numerical index against the various tracts and parcels 
of land affected by it. 

In answer to your third question I will say I am of the 
opinion that a copy of the record may properly be filed 
at this time in the office of the county clerk. I note that 
while the statute requires it to be filed with the secretary 
of state within twenty days after the district has been de- 
clared a corporation by the court, no such requirement as 
to time is made, in express terms, with regard to the 
filing in the office of the county clerk. 

Very respectfully, GEORGE W. AYRES, 

December 20, 1910. Assistant Attorney General. . 


Public Road—Damages. 


Damages caused by the aying out, altering, opening, or discontinuing of 
any county road in counties under township organization should be 
paid out of the county general funds. 


R. H. Mathew, Esq., County Attorney of Sherman County, 
Loup City, Neb. 

Dear Sir: I have your inquiry of the 4th instant, in 
which you ask for an opinion as to whether damages caused 
by the laying out, altering, opening, or discontinuing of 
any county road in counties under township organization 
should be paid by the township or by the county. 
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In the cases of Ackerman v. Thummel, 40 Neb., 95, and 
Palmer v. Vance, 44 Neb., 348, our court held that such 
damages could not be paid out of county road funds. Since 
the rendition of these decisions, our legislature passed the 
act referred to by you, which is as follows: 


“All damages caused by the laying out, altering, opening or discontinu- 
ing any county road may be paid by warrant on the general fund of the 
county in which such road is located.’’ (Compiled Statutes of 1909, ch. 
78, sec. 38a.) 


This department had a question similar to the one pro- 
pounded by you before it, in which this particular section 
of the statute was under consideration, and it held that this 
enactment destroyed the effect of the decisions of our su- 
preme court referred to above, and that the present law 
authorized the allowance of claims and the payment of 
same out of the county generalfund. (Report and Opinions 
of Attorney General for 1905-1906, p. 98.) “I think this 
opinion is right, and I, therefore, adhere to the same. 

Very respectfully, GRANT G. MARTIN, 

January 7, 1911. Attorney General. 


Clerk of District Court—Naturalization Fees. 


Naturalization fees earned by a clerk of the district court should be 
accounted for to the county as fees earned by his office 


C. H. Taylor, Esq., County Attorney of Cass Cownty, 
Platismouth, Neb... 
Dear Sir: I am in reteipe of yours of December 24, 1910, 
in which you ask the opinion of this department upon the 
following question: 


May a clerk of the district court retain naturalization fees received by 
him, without accounting for them to the county as fees earned by the 
office? 

Under the rule adopted by our suprethe court, I think 
that naturalization fees earned by a clerk of the district 
court should be accounted for as fees earned by. his office. 
The fact that these fees are received under and by virtue 
of a federal statute does not overcome the fact that they are 
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earned by an officer provided for by the statutes of this 
state and whose fees are limited thereby. Our supreme 
court has held that a county clerk, who is also a notary 
public, who takes acknowledgments of deeds and other 
instruments and who receives compensation therefor, is 
required to enter the same upon his fee book as county 
clerk. (State v. Kelly, 30 Neb., 574.) The same case 
requires him to report all fees received by him for making 
and certifying to abstracts of title, although he may be a 
bonded abstracter and performed the services as such 
abstracter. 

These, in my opinion, are much stronger cases than the 
one submitted by you and are, from my viewpoint, con- 
trolling. 

Very respectfully, GRANT G. MARTIN, 

January 7, 1911. Attorney General. 


Insurance Companies—Taxation. 


Insurance companies in reporting the amount of their business for tax- 
ation purposes, may deduct from the gross amount of premiums 
received by them the accumulations, surplus, or dividends credited 
to their policy-holders and which may be used in reducing the 
amount of their renewal premiums 


Hon. Silas R. Barton, Auditor of Public Accounts, Lincoln, 
Neb. : 

Dear Sir: I-am in receipt of yours of the 6th instant, in 
which you ask for an opinion o fait Jepartment construing 
section 59, anticle 1, chapter 77, Compiled Statutes of 
1909, relating to foreign life and accident insurance com- 
panies. : 

This section provides that every life insurance com- 
pany, and certain other insurance companies, shall pay into 
the state treasury two per cent of the gross amount of 
premiums received by them during the preceding calendar 
year for business done in this state. 

Your question is: 

Have these companies, in reporting the amount of their business for 
taxation purposes, the right, under this provision of the statute, to deduct 
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from the gross amount of premiums received by them the accumulations, 
surplus or dividends credited to their poliey-holders and which may be 
used in reducing the amount of their renewal premiums? 


The answer to your question is to be determined by what 
was intended by the legislature when it used the language 
“nay into the state treasury two per cent of the gross 
amount of premiums received by it.” It is evident that 
this tax is to be calculated upon the actual amount received 
as premiums by the insurance companies. I do not think 
that accumulations or dividends, so-called, which properly 
belong to policy-holders and are used by them in reducing 
the amount of their renewal premiums, ought to be con- 
sidered as money received by the companies as premiums. 
.The policy-holder might use these accumulations, or so- 
called dividends, to purchase other or additional insurance 
and in doing that then such amounts would be considered 
under the head of “gross amount of premiums received.” 
But, so long as these amounts are used only for the purpose 
of reducing the renewal premiums, they should not be con- 
sidered premiums as contemplated by the provisions of the 
statute. 


A statute similar to ours was in force at one time in the 
state of Kentucky, and it provided for the return to the 
proper department of a statement, under oath, of all 
premiums receipted for on the face of the policy for original 
insurance, and all renewal premiums received in cash or 
otherwise on business done in the state during the year. 
The court of appeals of that state, in construing this pro- 

“ vision, held as follows: 


“That where an insurance company in its policy stipulated for a premium * 
larger than was actually needed to carry the risks insured against under 
ordinary conditions, but which might be needed in case of extraordinary 
conditions, and, in order to provide in advance against such a contingency, 
collected as premium for the first year the full amount stipulated for, 
setting aside so much thereof as was overpayment as a guarantee against 
misfortune, and then for the premuims for the succeeding years did not 
collect the entire amount stipulated for because of the sufficiency of the 
overpayment of the first year’s premium to guard against additional risks, 
but designated the part not collected from the policy-holder as a dividend, 
the company was not liable to taxation on the entire premiums stipulated 
for in the policy, but only for the amount actually collected, as the part 
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of such premiums designated by the company as a dividend was not in 
fact a dividend, but merely an overcharge, which was never collected from 
the policy-holder; and hence was not received by the company as ‘cash or 
otherwise’ within the terms of the statute.’’ (Mutual Benefit Life Ins. Co. 
v. Commonwealth, 128 Ky., 174.) 


This is an elaborate and well-reasoned decision of the 
Kentucky court, and in it the authorities of other states, 
to wit., Illinois, New York, and Pennsylvania, are reviewed 
at great length. I regard these decisions as applicable 
to the question propounded and as good authority for the 
conclusion which T reach in this matter. 

It is true that the legislature of the state of Kentucky, 
evidently for the purpose of destroying the effect of this 
decision, amended its statute by inserting a clause that no 
deductions should be made for dividends, ete., and the law 
as amended received the approval of the court of appeals 
of that state in Northwestern Mutual Life Ins. Co. v. James, 
rendered April 21, 1910, but not yet reported. However, 
this later decision would have no bearing on the construc- 
tion to be given our statute, so long as it remains unchanged. 

Very respectfully, GRANT G. MARTIN, 


January 9, 1911. Attorney General. 


County Treasurer—General Tax—Drainage Tax. 


A county treasurer may lawfully accept the whole of a general tax without 
demanding payment of a drainage tax levied at a subsequent time, 
provided he entertains serious doubts of the validity of the latter. 


S. J. Graham, Esq., County~ Attorney of Pawnee County, 
Pawnee City, Neb. : 

Dear Sir: I beg to acknowledge’ receipt of yours of the 
10th instant, in which you submit, in substance, the follow- 
ing inquiry: 

Where there is a general tax levied, and also a drainage tax levied at 
a later time, on a piece of real estate, and the full amount of the general 
tax is tendered to the county treasurer, may he lawfully receive and receipt 


for the general tax without also demanding and receiving the amount of 
the drainage tax? 


Questions somewhat similar to this have been presented 
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to this department on several occasions. In the year 
1902, Attorney General Prout was interrogated as to the 
authority of a county treasurer to receive, from a railroad 
company, a portion of the item of taxes levied against it 
for the year 1901. He said: 


“An examination of the revenue law convinces me that the legislature 
intended that a tax debtor should pay an item of taxes at a single pay- 
ment, and that the county treasurer should not be compelled to divide an 
item and to receive a partial payment at one time and the balance at an- 
othertime. * * * Acclaim that part of an item is void does not change 
the duty of the treasurer. He has nothing to do with questions relating 
to the validity of taxes or a portion of an item.” (Report and Opinions of 
Attorney General, 1901-1902, p. 245.) 


In the year 1905, a similar question was propounded to 
Attorney General Brown, and he said: 


“The treasurer is required by law to keep a set of books; his form of 
receipt is prescribed by statute; his warrant to collect taxes and the man- 
ner of making payment all lead to but one conclusion, and that is that the 
treasurer has a right to refuse, and it is his duty to refuse, a tender of 
anything less than the full amount due as shown on his books.”’ (Report 
and Opinions of Attorney-General, 1905-1906, p. 229.) 


No authorities are cited in either of these opinions. 
The questions discussed in both of them relate to proposed 
partial payments of general taxes. While the principle 
considered in those cases may be analagous to the one 
involved in your inquiry, there is a substantial difference 
to be observed in that your inquiry has to do with a 
general tax levied at the usual time, and a special or drain- 
age tax levied and certified at a subsequent time. 

There is some authority in law for the treasurer to receive 

‘a partial payment of taxes. Section 146, article 1, chapter 
77, Compiled Statutes of 1909, provides that the treasurer 
shall receive taxes on part of any lot, piece, or parcel of 
land charged with taxes, when a particular specification 
of the part is furnished, and the tax may be paid on an un- 
divided share of real estate. Under the provisions of 
section 147, article 1, chapter 77, Compiled Statutes of 
1909, it is the duty of the treasurer to enter upon the 
tax receipt a statement showing the amount of unpaid 
taxes and the date of unredeemed tax sales upon such land 
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or town lots for the previous years. However, I do not 
suggest that these provisions are authority for the treasurer 
accepting any portion of the general taxes which may be 
tendered him, but they do, in a sense, destroy the force of 
the unqualified statement that he must “refuse a tender of 
anything less than the full amount due as shown on his 
books.” 

I shall now refer to some of the decisions of courts of 
last resort. 

“When the amount of any fund or funds is tendered in money or such 
scrip as the collector is required to receive, he should accept the same. 
Whether the owner of real estate will pay all taxes, or pay one kind and 
not another or let his lands go to sale for all or part, are questions for him 
and not the collector to determine.” (Coit v. Claw, 28 Ark., 516.) 


The supreme court of Iowa, in considering a case where 
plaintiff deposited a sum of money with the county treas- 
urer, with instructions not to apply it to the payment of 
certain taxes, and the treasurer used it pro tanto for the 
discharge of the taxes which plaintiff had forbidden to 
be paid, held that plaintiff was not bound by the act of the 
treasurer and that the money should have been appro- 
priated as plaintiff directed. (Iowa Railroad Land Co. v. 
Carroll Co., 39 Ia., 151.) The effect of this decision is 
somewhat weakened, but: not entirely destroyed, as a 
precedent, inasmuch as the statute under consideration 
was broader than ours and permitted the taxpayers to 
pay the full amount of any state, county, or school tax. 

The supreme court of Minnesota has held that a taxpayer 
may pay his taxes for the current year and contest any 
tax claimed for prior years. (County of Olmsted v. Barber, 
31 Minn., 256.) 

In our own state an action was brought by Colfax county 
against the receivers of the Union Pacific Railway Com- 
pany for taxes levied against the company for the year 
1896. The defendants pleaded a tender of the amount due. 
The tender covered all the taxes due, save such school tax 
as was claimed to be in excess of the limit fixed by statute. 
The county treasurer refused to accept the tender, and 
based his refusal on the sole ground that the amount 
tendered was less than the amount specified on the tax list. 
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The court held the tender good. The county also contended 
that the defendants should have pursued their remedy 
under the provisions of section 144, article 1, chapter 77, 
Compiled Statutes, by paying the full amount demanded 
and then asking the county for reimbursement. Com- 
missioner Albert, who wrote the opinion said: 


“Where taxes are levied in excess of the amount authorized by law, to 
the extent of such excess, they are levied for an illegal and unauthorized 
purpose. As to such excess, the levy is void. A void tax is no tax. That 
being true, the defendants occupy precisely the same position, so far as 
their rights in this case are concerned, that they would have occupied had 
there been no excessive levy and they had tendered the full amount of 
the tax levied against them, and the treasurer had arbitrarily demanded 
a larger amount. Will it be claimed that under such circumstances the 
defendants would be required to pay the excess arbitrarily demanded and 
then pursue the circuitous statutory course to recover the excess? We think 
not; and to us it is equally clear that they were not required to pursue that 
course in this case.”” (Clark v. Colfax Co., 2 Unof. Neb., 133.) 


Again our court, having under consideration a case where 
a taxpayer had tendered payment of the general state and 
county taxes, but the county treasurer had refused to re- 
ceive the same, unless he would also pay the taxes levied 
by an irrigation district, held, as follows: ; 


“Whatever may be the rule where a taxpayer tenders his general taxes, 
but refuses to pay a special tax which is valid, it is perfectly clear that, 
where the special tax which he refuses to pay is invalid, and he tenders all 
the legal taxes, such tender should relieve him from the payment of in- 
terest. We, therefore, recommend that the judgment of the district court 
be affirmed as to the state, county and general taxes, and reversed as to 
the taxes levied for irrigation purposes.’’ (State v. Several Parcels of Land, 
80 Neb., 424 ) 


I do not assert that these cases are authority for the prop- 
osition that county treasurers are justified in accepting 
such portion of the taxes as a taxpayer may see fit to tender 
them, but these decisions clearly recognize the principle 
that there is some discretion lodged in the treasurer in the 
matter of accepting or rejecting a tender of taxes properly 
made him. If his refusal to accept a payment of a valid 
tax deprives the county of the interest thereon, it looks to 
me that the rule ought to be that in accepting or rejecting 
payment of taxes he utilize all the available means of in- 
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formation and then exercise his best judgment in arriving 
at a conclusion as to the proper course to pursue. I am con- 
firmed in this view when I recall the fact that the law has 
provided him with a legal adviser in the person of a county 
attorney, whose duty it is to counsel him as to the law and 
guide him in the performance of his official acts. 

While I do not exactly entertain the views expressed by 
my predecessors, quoted in the beginning of this opinion, 
I do not intend to overrule them so far as they govern par- 
tial payment of general taxes, but I hold that a county 
treasurer would be justified in accepting the whole of the 
general tax, even though payment of a drainage tax levied 
at a subsequent time is refused, provided he entertains 
serious doubts of the validity of the latter. This position 
is reinforced by a consideration of the familiar rule that 
the presumption is that all of the provisions of statute have 
been complied with in the levy and assessment of general 
taxes, whereas he who asserts a lien under a special assess- 
ment assumes the burden of showing a compliance, by the 
taxing authorities, with all essential statutory requirements. 
(Leavitt v. Bell, 55 Neb., 57; Merrill v. Shields, 57 Neb., 
78; Adams v. Osgood, 60 Neb., 779.) In permitting the 
payment of the general taxes the lien of the drainage tax 
is not affected—if valid, it remains a lien and may be en- 
forced in the usual way. 

Very respectfully, GRANT G. MARTIN, 

January 20, 1911. Altorney General. 


County Judge—Continuance of Cause—Fee. 


The continuance of a cause by a county judge does not constitute any 
part of the trial for which the judge may charge the attendance 
fee of $1. + 


A. D. Curtiss, Esq., County Attorney of Fillmore County, 
Geneva, Neb. 

Dear Sir: I beg to acknowledge receipt of yours of 
the 16th instant. You submit the question as to whether 
a county judge is entitled to charge $1 for attendance upon 
a trial after the first day, when no service is rendered except 
the continuance of the case to a future date. 


OPINIONS 17 


The fees of the county judge for a matter of this kind are 
fixed by the same statute which provides the fees for a 
justice of the peace. A similar question has been before 
our supreme court, and it held, as follows: 


“The continuance of a cause by a justice of the peace is no part of the 
trial of the cause within the meaning of section 11, chapter 28, Compiled 
Statutes.” (Stewart v. Doering, 64 Neb., 298.) 


From a reading of the case in full it will be seen that it is 
strictly in point, and the court held that the postponement 
of a trial to some future date does not constitute any part 
of the trial for which the justice or judge may charge the 
attendance fee of $1. 

Very respectfully, GRANT G. MARTIN, 

January 21, 1911. Attorney General. 


Deputy County Clerk—Salary—Fixed by Board. 


In a county having a population of less than 18,000, the duty of fixing 
the salary of deputy county clerk devolves upon the board of 
county commissioners. 


Fred E. Maurer, Esq., County Attorney of Webster County, 
Red Cloud, Neb. 

Dear Sir: I am in receipt of yours of the 17th instant, in 
which you ask whether it is the duty of the county board 
to fix the salary of the deputy clerk in a county having a 
population of less than 18,000, or does that duty devolve 
upon the county clerk. 

It is quite clear to my mind that ‘fhe legislature intended 
that the board of county commissioners should find the 
necessity for the employment of deputies or assistants to 
county clerks in counties having less than 18,000 population, 
and-that they should fix the time for which they should 
be employed and the compensation which they should 
receive, not exceeding the sum of $1,000, the same to be 
paid out of the fees of the office. 

Where the board has failed to act in this matter, and 
the county clerk has made the appointment and fixed the 
compensation, the county board, if it saw fit, would have 
the right to ratify the contract of employment. This is 
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in accord with the previous ruling of this department. 
(Report and Opinions of Attorney General, 1907-1908, p. 
150.) 
Very respectfully, GRANT G. MARTIN, 
January 21, 1911. Altorney General. 


Railway Commission—Jurisdiction over Railroad Station 
Facilities. 

The state railway commission does not have original jurisdiction over 
railroad station facilities and the speed at which trains are run 
through cities and villages. 

Nebraska State Railway Commission, Lincoln, Neb. 

Gentlemen: I am in receipt of yours of the 14th instant, 
in which you say that complaints are frequently made to 
the commission by members of village boards, city councils, 
corporations, and individuals in regard to lack of crossings 
over railroads, of signals, and of the speed at which trains 
are run through villages and cities. You wish to know 
whether or not these are matters that properly come with- 
in the jurisdiction of the commission in the first instance. 

Various provisions of the law which deal with the powers 
of the railway commission are being construed by the courts. 
In a case, decided about a year ago, the court held that the 
railway commission had jurisdiction over the subject of 
railroad station facilities, and affirmed the decision of the 
commission ordering a depot placed in a certain city. In 
a later case our supreme court reversed an order of the 
commission, where it had ordered a railroad company to 
provide a crossing in one of the streets of a village; a motion 
for rehearing will be made in this case, but with what 
result I can not now state.* In view of this later decision, 
I am reluctant to hold that the commission has original 
jurisdiction over the subjects which you suggest. 

The matter of the speed of trains running through munic- 
ipalities is usually regulated by the ordinances of the same, 
and their enforcement ought to be left to the municipal 
authorities. 


*C. R. I. & P. Ry. Co. v. Neb. St. Ry. Com. 129 N. W. 439; On rehear- 
ing 132 N. W. 409. 
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If this latter decision of the supreme court is to stand, 
matters regarding crossings, signals, and other safeguards 
for the protection of the public at railroad crossings, with- 
in the corporate limits of villages and cities, ought also to 
be brought before the courts. In any event, a more speedy 
determination of the same may be had by resorting to judi- 
cial tribunals in the first instance, for the reason that under 
the present law resort must be had to the courts to enforce 
orders of the railway commission, and all parties wishing 
speedy adjudication of the matters referred to should 
institute actions before the proper tribunals. , 

Very respectfully, GRANT G. MARTIN, 

January 21, 1911. Attorney General. 


School District Bonds—Location of School Building. 


Where bonds have been voted by a school district for the erection of a 
school building, with the understanding that the school house was 

' to be erected on the old site owned by it, the district should not 
change the location of such site. 


Hon. Silas R. Barton, Auditor of Public Accounts, Lincoln, 
Neb. 

Dear Sir: I am in receipt of yours of the 24th instant, in 
which you state that a school district voted bonds to erect 
a school building on the site now owned by it, and that since 
voting these bonds for the purpose of erecting the building 
the district officers would like very much to change the 
site and procure another upon which to erect the new build- 
ing. Your question is: 


Is there any way they may lawfully do this, and, if so, how? 


I do not find any provision of law which requires that, in 
voting on a question of this kind, the electors shall designate 
where the building shall be erected. However, it is alto- 
gether probable that had the bonds been sold and gone into 
the hands of an innocent purchaser they would have been 
held to be valid, even though the location of the school 
building had been changed after the vote had been taken 
thereon. 
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But, you state in your communication that the school 
district has not acquired a new site as yet. In view of this 
fact, I do not think it would be wise for the district to under- 
take to change the location after the bonds have been voted 
with the understanding that the school house was to be 
erected on the old site. No doubt, some of the voters 
favored the issuance of the bonds, relying upon the state- 
ment that the building would be put up on the old location. 

I would recommend that in case the district sees fit to 
change the location it proceed to do so, and then vote bonds 
for the school house, so that all the voters may have knowl- 

’ edge of exactly where it is to be located. 
Very respectfully, GRANT G. MARTIN, 

January 30, 1911. Attorney General. 


Interest on Bonds. 


The state is not legally entitled to the payment of interest on bonds after 
the date of maturity, when such bonds have not been presented at 
the place designated in the bonds for their payment and the maker 
thereof is there present with the necessary funds to pay the same. 


Hon. Walter A. George, State Treasurer, Lincoln, Neb. 


Dear Sir: I beg to acknowledge receipt of yours of the 
28th instant, in which you state that you are holding, as 
an investment of the school fund, certain bonds issued by 
Pierce county; that these bonds were made payable at 
the office of the treasurer of Pierce county, and fell due on 
the Ist day of May, 1910; that no interest has been paid 
upon these bonds since their maturity; that no demand 
has been made for their payment at the place designated, 
which, no doubt, was due to an oversight on the part of 
your predecessor; and that the county treasurer now re- 
fuses to pay any interest after the date of maturity, claim- 
ing that he had the money on hand ready for the payment 
of these bonds at their maturity and that said bonds should 
have been presented at that place for payment.. Your 
question, in substance, is as follows: 

Is the state legally entitled to compute interest on these bonds up to 


date and refuse to surrender them until the same are paid, or is it only 
legally entitled to interest to the time of maturity? 
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The general rule is that where a bond or note is made 
payable at a particular place, and the maker thereof ap- 
pears at that place on the date of maturity, deposits the 
money, or has it in his possession, and is ready and willing 
to make the payment, such is construed by the courts 
to be a sufficient tender of payment to stop the further ac- 
crual of interest. 

This question was presented to the supreme court of the 
United States over forty years ago, and it said: 

“If the obligor is at the bank, at the maturity of the bond, with the 
necessary funds to pay it, he so far satisfies the contract that he cannot. 
be made responsible for any future damages, either as costs of suit or in- 
terest, for delay.’’ (Ward v. Smith, 74 Sup. Ct. Rep., 447.) 

See also Cheney v. Libby, 134 U.S., 68. These, together 
with other cases, are cited and approved in the case of 
Chapman v. Wagner, 1 Unof. Neb., 492. 

Besides, our statute provides as follows: 

“Presentment for payment is not necessary in order to charge the 
person primarily liable on the instrument; but if the instrument is, by its 
terms, payable at a special place, and he is able and willing to pay it there 
at maturity, such ability and willingness are equivalent to a tender of 
payment on his part.’’ (Compiled Statutes of 1909, ch. 41, sec. 70.) 

The statute and these decisions are decisive of the ques- 
tion you submit. I, therefore, conclude that the state can 
not legally demand the payment of interest on bonds after 
the date of maturity, when they have not been presented. 
at the place designated in the bonds for their payment, 
provided the maker thereof is there present, willing, and 
able to pay the same. 

Very respectfully, GRANT G. MARTIN, 

January 31, 1911. Attorney General. 


County Treasurer—Collection of Taxes—Drainage District. 


The county treasurer is entitled to a commission for the collection of 
assessments levied by a drainage district. 
Hugo M. Nickolson, Esq., County Attorney of Cuming 
County, West Point, Neb. 
Dear Sir: This department is in receipt of your inquiry 
of the 24th instant, which is as follows: 
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“Is the county treasurer entitled to charge commission for the collec- 
tion of assessments levied by a drainage district organized under the 
provisions of sections 5598 to 5628, inclusive, Cobbey’s Annotated Statutes 
of 1909?” : 


Drainage assessments are made a perpetual lien on real 
estate until paid. Section 5615, Cobbey’s Annotated 
Statutes of 1909, provides that they shall be collected and 
accounted for by the county treasurer at the same time 
and in the same manner as general realty taxes, and that 
all the provisions of law for the sale, redemption, and fore- 
closure in ordinary tax matters shall apply to these special 
assessments. Section 9458, Cobbey’s Annotated Statutes 
of 1909, provides that the treasurer shall receive commis- 
sion ‘‘on all moneys collected by him,” and the same is 
graduated according to the amount collected. 


I am unable to find any provision in the law referred to 
by you which takes assessments levied for drainage purposes 
out of the provision which allows the county treasurer a 
commission on the collection of taxes. While the taxes 
raised by a drainage district are designated as assess- 
ments, they are in reality taxes collected from those owning 
property within the district. Our court has held that the 
words ‘‘on all moneys collected by him” refer solely to 
money collected as taxes from the taxpayers. (Stoner v. 
Keith Co., 48 Neb., 279.) Hence, it is quite clear to my 
‘mind that the county treasurer is entitled to commission 
on collection of assessments made by a drainage district. 

Since writing the foregoing I have given this matter a 
more thorough investigation, and find this question has 
been before several of the courts of other states. The 
appellate court of Indiana said: 


“In view of these statutes, directing, as they do, that drainage assess- 
ments shall be placed upon the tax duplicate by the auditor, and imposing 
upon the treasurer the duty of collecting them as other taxes are collected; 
that the said treasurer, as a part of his compensation, shall receive a per 
cent on all taxes by him colleeted—it seems that a plain, reasonable con- 
struction of the statutes would give to the treasurer his per cent upon 
ditch taxes as well as upon any other class of taxes; the per cent being to 
compensate the officer for his labor in collecting the taxes.” (Board of 
Com’rs. v. Vurpillat, 53 N. E., 1050.) 
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A similar question was also before the court of appeals 
of Maryland, and it said: 


“We mean merely to hold that these assessments, being imposed under 
the taxing power, and being made collectible as other city taxes are col- 
lected, must be treated as part of the basis upon which the collector’s 
commissions are to be computed, unless specific provision to the contrary 
is made in the ordinance or resolution fixing his compensation.” (Mayor 
of Hagerstown v. Startzman, 49 Atl., 840.) 


See also State v. Roderick, 25 Neb., 629; State v. Cornell, 
54 Neb., 647; Page and Jones on Taxation by Assess- 
ment, sec. 45. 

As these authorities are in accord with my view as stated 
heretofore, I more confidently adhere to the same. 

Very respectfully, GRANT G. MARTIN, 

February 1, 1911. Attorney General. ° 


Sheriff Fees—Salary of County Attorney—Vote on Bonds. 


The sheriff is required to pay all fees earned to the county treasurer, ex- 
cept the fees he is allowed for boarding prisoners and conveying 
convicts to the penitentiary. 


The county attorney of a county having a population of from 4,000 to 
8,000 is entitled to $700 per annum. 


Where it is discovered that the county has increased in population, the 
county board may allow the county attorney going out of office 
back salary by reason of such fact. 


In order to carry a proposition to issue bonds for the purchase of a site, 
and the erection and maintenance of a poorhouse, a majority vote 
of the legal voters voting thereon is required. 


F.S. Baker, Esq., County Attorney of Sioux County, 
Harrison, Neb. 
Dear Sir: I am in receipt of yours of the 26th ultimo, in 
which you submit to this department several questions: 


“1. What fees are county sheriffs required to turn in?” 


This department has already held that a sheriff is re- 
quired to pay all fees earned to the county treasurer, ex- 
cept the fees he is allowed for boarding prisoners and con- 
veying state convicts to the penitentiary. (Report and 
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Opinions of Attorney General, 1907-1908, p. 76.) This 
matter is also discussed on pages 44 and 86 of said volume. 
No doubt your predecessor turned this volume of opinions 
over to you; if not, you should make a demand upon him 
for the same as it is part of the records of the office of county 
attorney, and our supply is very limited. 


“2. To what salary is the county attorney of Sioux county entitled 
at the present time?” 


You state you have no official information, but that 
newspapers have published the statement that the last 
census gives your county a population of 5,599. Section 
19, chapter 7, Compiled Statutes of 1909, provides that 
counties having from 4,000 to 8,000 population shall pay 
their county attorney $700 per annum. The question of 
population of your county is one to be determined by the 
county board. It may take into consideration all available 
means of information, in arriving at a conclusion on that 
question. Of course, when a recent unofficial census has 
been given out, and the county board is satisfied of the 
correctness of that census, such information would be con- 
trolling in the absence of a special statute relating thereto. 

“3. May the county attorney going out of office this year collect back 
salary on account of it being discovered that the county has increased in 
population, and from when would such pay date?” 


This is a matter that should be left solely to the good 
judgment of the county board. If the county board thinks 
that the county attorney going out of office has been de- 
prived of the salary to which he was justly entitled, be- 
cause of ignorance of the actual population of the county, 
and it now sees fit to make good his loss by reason of that 
fact, the board would have the right to deal justly with him 
in the premises. What the county board could have done 
in the first instance in allowing his salary it may now do. 
As suggested hereinbefore, it should use the best available 
information in determining what the population was during 
the period under consideration. 


“4. In submitting a proposition to the voters to bond the county to 
purchase a site, erect and maintain a poorhouse, what vote is required?” 
2 
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A vote on the question of establishing necessary county 
buildings must be taken at a general election, or a special 
election ordered by the board for that purpose. In order 
to carry a proposition to issue bonds for this purpose, a 
majority of the legal voters voting thereon is required. 
(Compiled Statutes of 1909, ch. 18, art. 1, sec. 25, subd. 2.) 

There is some doubt about the authority of a county to 
issue bonds for the purchase of a site for the erection of a 
poorhouse, under the provisions of the section cited above. 
This doubt arises from the fact that a poorhouse may be 
established under the provisions of sections 17 to 23, in- 
clusive, chapter 67, Compiled Statutes of 1909. However, 
it has been repeatedly held that bonds may be issued for 
the establishing of a court-house under the provisions of 
this section, and, if so, I see no reason why a poorhouse 
should not be included among ‘‘other necessary county 
buildings.” : ; 

This department has heretofore held that a majority 
vote of the legal voters of the county voting on a proposi- 
tion to issue bonds for the erection of a court-house and 
jail is sufficient to carry such proposition. It was so held 
after our supreme court had declared this section consti- 
titional in State v. Partridge, 29 Neb., 158. (Report and 
Opinions of Attorney General, 1905-1906, p. 121.) 

Some counties avoid the necessity of issuing bonds by 
levying a tax to create a special fund for the purpose of 
erecting necessary county buildings, under the provisions 
of sections 25a to 25h, inclusive, article 1, chapter 18, 
Compiled Statutes of 1909. When the county board 
undertakes to submit the question to the people of the 
issuance of bonds for the purposes aforesaid, it should 
strictly comply with all the statutory provisions on the 
subject of bond issuance. In this connection I call special 
attention to section 27, article 1, chapter 18, Compiled 
Statutes of 1909. ; 

Very respectfully, GRANT G. MARTIN, 

February 2, 1911. Attorney General. 
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State—Board of Prisoners. 


The state is liable for the board of prisoners after they are sentenced to 
the penitentiary, for a period not exceeding thirty days before the 
prisoners are delivered to said institution. 


Hon. Silas R. Barton, Auditor of Public Accounts, Lincoln, 
Neb. 

Dear Sir: This department is in receipt of your letter, 
asking for an opinion on the liability of the state for the 
board of prisoners in Douglas county before they are sen- 
tenced to the penitentiary. Your question is as follows: 


“Ts the state liable for the board of prisoners before they are sentenced 


to the penitentiary?” 


The state is liable for the cost of keeping a prisoner after 
“conviction” and before his commitment to the peniten- 
tiary. Section 378, Criminal Code, is as follows: 


“The cost of keeping and maintaining any prisoner after his conviction 
of any offense punishable by imprisonment in the penitentiary, where- 
soever he may be kept and confined, shall be paid by the state, according 
to the rate which may be established by law at the time when such services 
may be rendered or expenses incurred.” 


Your question involves the interpretation of the word 
“conviction.” The courts of the country seem somewhat 
uncertain in the use of the word “convicted.” Under 
common parlance, the’ word ‘‘conviction’” undoubtedly 
means the rendering of a verdict of guilty by the jury, or 
the confession of guilt on the part of the prisoner in open 
court. Some courts have held to this definition of the word 
“conviction,’’ but the better rule seems to be that the con- 
viction is not complete until the judgment of the court 
has been pronounced. 

This department, in a former opinion by Attorney 
General Brown, dated April 27, 1905, held that the con- 
viction spoken of in section 378, Criminal Code, dates 
from the sentence of the prisoner by the court. In that 
opinion Attorney General Brown spoke of this as follows: 


“If the prisoner is convicted of a felony, the cost of maintenance is 
upon the state alone from the date of sentence until his conveyance to 
the penitentiary, for a period not exceeding thirty days. If sentence is 
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suspended pending error proceedings to the supreme court, the cost, in 
the event of the affirmance of the sentence, is upon the state from the 
date of sentence to the time that the person is delivered to the warden 
of the penitentiary in obedience to the mandate of the supreme court, 
provided that the time after date of mandate does not exceed thirty days. 
Criminal Code, sees. 378 and 518; Inre Fuller, 34 Neb. 584.’ (Report and 
Opinions of Attorney General, 1905-1906, p. 154.) 


The supreme court has held that the term of imprison- 
ment of one sentenced to the penitentiary dates from the 
sentence. (In re Fuller, 34 Neb., 581.) It was the evi- 
dent intention of the legislature to give the sheriff thirty 
days in which to deliver the convict to the warden of the 
penitentiary. (Criminal Code, see. 518.) This thirty days 
follows sentence, the last act in the conviction. Up to the 
passing of the sentence, the prisoner is the county’s charge. 
Sentence passed and, that instant, he becomes the ward 
of the state, and the sheriff becomes the agent of the 
state whose duty it is to deliver him to the warden of the 
penitentiary. This clearly was the intention of the legis- 
lature in adopting section 378, Criminal Code. 

There seems to be no good reason for changing this 
interpretation of the word “conviction” as it has been 
understood by this department. 

I am, therefore, of the opinion that the state is not liable 
for the board of prisoners before they are sentenced to the 
penitentiary, but is liable after sentence for a period not 
exceeding thirty days before the prisoner is delivered at 
the penitentiary. 

Very respectfully, 
GRANT G. MARTIN, 
5: Attorney General, 
By FRANK E. EDGERTON, 
February 3, 1911. Assistant Attorney General. 
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Dormant Judgments—Interest. 


Interest is allowable on dormant judgments for the time they remain in 
that condition, and the county board may levy a tax to pay such 
interest. 


Howard Saxton, Esq., County Attorney of Thurston County, 
Pender, Neb. 

Dear Sir: On November 11, 1910, you asked me whether 
your county board had the right to pay judgments rendered 
against your county which had become dormant, while 
they remained in that condition. I then answered by 
referring to an opinion rendered by Mr. Brown (Report and 
Opinions of Attorney General, 1905-1906, p. 160), in which 
he said it was very questionable whether the county board 
had authority to pay dormant judgments. In that opinion 
Mr. Brown cited the case of Alter v. State, 62 Neb., 240, 
wherein it is said that to levy a tax to pay a dormant judg- 
ment would be a violation of duty on the part of the officer 
so levying it. I then expressed myself as believing that 
Mr. Brown’s opinion stated the correct rule, and I advised 
your board not to pay the judgments until they had been 
revived. You now submit the following question: 


“Ts interest allowable on dormant judgments for the time they remain 
in that condition, and has the county board the right to levy a tax to pay 
such interest?” . 


I do not find any case in our state exactly in point. Under 
our law, a dormant judgment ceases to operate as a lien 
on the estate of the judgment debtor. As a lien a dormant 
judgment ceases to exist, but as a liquidated demand it 
remains intact. In other words, our dormancy act de- 
stroys the efficacy of the judgment as a lien but does not 
extinguish the debt. The dormant judgment still has vital- 
ity. The law permits liquidated demands to draw interest. 
Our court has held that the revival is not the creation of a 
new judgment, but a continuation of the old, with all its 
incidents from the time of rendition. (Eaton v. Hasty, 
6 Neb., 424.) Our court has also held as follows: 


“In this state a judgment does not lose its vital force by the expiration 
of five years after its rendition without the issuance of an execution there- 
upon. It is not dead, but sleepeth. This court has held that a sale of 
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real estate made upon a dormant judgment cannot be attached collaterally 
after confirmation (Gillespie v. Switzer, 43 Neb., 772), and that the payment 
of a dormant judgment cannot be recovered back (Gerecke v. Campbell, 
24 Neb., 306.) In some states, at the expiration of the statutory period, 
a judgment becomes actually dead and is possessed of no force or potency 
for any purpose whatsoever, but such is not the case in Nebraska.”’ (Furer 
v. Holmes, 73 Neb., 395.) 


In an early day this precise question was before the 
supreme court of Georgia. It said: 


“Tn reviving a judgment, is interest to be counted on it for the time dur- 
ing which it has been dormant? It is. 

“This is to be inferred, from the last clause of the proviso, ‘but the lien 
of such revived judgments on the property of the defendants thereto, shall 
operate only from the time of such revival,’ as the mention of one thing is 
the exclusion of others. The inference is, that the judgment, when revived 
is to be as if it had never died, in all respects except one, viz.: lien. It is, 
therefore, to bear interest as if it had been left continuously alive. 

“Besides, this is the dictate of natural justice, if indeed, it is not the ex- 
press command of positive law. The judgment of revivor, is but evidence 
that a debt—a liquidated demand—has never been paid, although ap- 
pearances may be to the contrary. And the law makes liquidated demands 
bear interest, during the whole period through which they pass unpaid.” 
(Wilcher, Adm’r, v. Hamilton, 15 Ga., 441.) (See also Williams v. Price, 
21 Ga., 507.) 


It will be observed our court has held that a judgment 
revived is a lien upon real estate from the date of the order 
of revivor, and this holding has the same effect as the Georgia 
statute quoted above. 

From reason and the authorities referred to, I am con- 
vineed that your question should be answered in the affirm- 
ative. 

In this connection, I have not overlooked the fact that in 
a text book on the Law of Intérest, by Perley, p. 108, the 
author says that in reviving a judgment by a scire facias 
interest on it is not to be reckoned for the time it has been 
dormant, and in support of that language he cites the follow- 
ing cases: Bat.’s Mart. & 2d Hay’d (N. C.) 182; 4 Watts 
(Pa.) 341; 2 Mill (S. C.) 146; 1 McC. (S. C.) 171; 8 Vt. 
156; contra, 15 Ga., 435. To the contrary he also cites one 
of the Georgia cases hereinbefore referred to by me. I have 
gone through those cases carefully, and they seem to be 
based largely upon the practice in relation to the revival 


30 REPORT OF THE ATTORNEY GENERAL 


of judgments in England. Under the English law no interest 
was allowed on a judgment by scire facias. The practice 
there permitted of an action of debt on the judgment, and 
when such action was brought interest was recoverable 
thereon, but on a judgment by scire facias no interest was 
allowable during the time the judgment remained dormant. 
The practice of bringing an action of debt on the judgment, 
so far as I am informed, is uncommon in this state. 

It, therefore, seems to me, according to our practice as 
to the recovery of interest, that there is no difference in 
effect between a scire facias and an action of debt. In 
other words, it has been the practice here to revive the dor- 
mant judgment, and in reviving the same figure interest on 
it while it remained dormant. 

I have made inquiry of prominent practitioners, and also 

‘trial judges, and I find it has been the universal custom to 
allow interest for the time the debt has been running. 

For that reason, and for the further that I think the 
Georgia cases are more in accord with the dictate of natural 
justice, I shall adhere to the rule enunciated therein.* 


Very respectfully, GRANT G. MARTIN, 
February 4, 1911. Attorney General. 


County Judge—Marriage Fees. 


Since the amendment of 1907 a county judge is not entitled to fees col- 
lected by him for performing marriage ceremonies, in addition to 
the salary of his office. 


J. P. Baldwin, Esq., County Attorney of Thayer County, 
Hebron, Neb. 


Dear Sir: I beg to acknowledge receipt of yours of the 
7th instant. You submit the following statement of facts: 


“The county judge of your county collected and turned into the county 
$81 in fees collected by him for the performance of marriage ceremonies 
in the year 1910; that, since paying said fees into the county, he has decided 
that it was an error on his part and that he is legally entitled to the return 


*Later this ruling was announced by the supreme court of this state in 
McDonald v, County of Thomas, 131 N. W., 1021. 
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of said amount from the county; and that he has, therefore, presented to 
the county a bill for said sum of $81.” 


Your question is: 


“Ts the county judge of Thayer county entitled to a return of this sum 
of $81 collected by him for performing marriage ceremonies in the year 
1910, in addition to his salary?” 


You state in your letter that the county judge relies upon 
the case of Douglas County v. Vinsonhaler, 82 Neb., 810. 
In that case Judge Vinsonhaler was permitted to retain a 
large amount of fees collected by him for performing mar- 
riage ceremonies. Upon a careful consideration of the case, 
you will find the decision was based largely upon the prop- 
osition that the law at that time did not require the county 
judge to charge fees for performing marriage ceremonies, 
and that, inasmuch as the law did not require him to make 
charges for those services, such fees as were collected there- 
for might be retained by him the same as they are retained 
by ministers of the gospel and other persons authorized to 
perform such ceremonies. In that case the services per- 
formed by Judge Vinsonhaler were rendered from January 
4,.1900, to January 3, 1906, and, of course, the decision was 
based upon the law that was in force during that time. 

In the year 1907, the law prescribing the fees of county 
judges was amended so as to provide that the county judge 
should charge a fee of $3 for performing a marriage cere- 
mony. Since that amendment, and as the law now stands, 
it is the duty of the county judge to charge this fee for 
performing such ceremony, but it does not mean that he 
shall be entitled to retain that fee together with the salary 
fixed by law. 

Section 9476, Cobbey’s Annotated Statutes of 1909, pro- 
vides that every county judge, whose fees shall in the aggre- 
gate exceed the sum of $1,500 per annum, shall pay such 
excess into the treasury of the county in which he holds 
his office. There are other provisions of this section that 
* allow him, and other officers, clerk hire to be paid out of 
the fees of the office. 

There is no doubt in my mind, under the provisions of the 
statute and the opinion referred to, but that it is the duty 
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of the county judge to collect this marriage ceremony fee 
of $3 and to account for it the same as other fees of his 
office. In other words, he is not entitled to receive the 
salary of the office and the marriage fees in addition there- 
to. Hence, it follows that the county judge’s bill for a 
return of this money can not legally be allowed. 
Very respectfully, GRANT G. MARTIN, 
February 8, 1911. Attorney General. 


. 


Deserters from United States Army—Rewards. 


Rewards for deserters from the United States army may be excepted from 
the funds that are to be paid into the police relief and pension fund. 


Hon. Chester H. Aldrich, Governor of Nebraska, Lincoln, 
Neb. 

Dear Sir: I have the honor to acknowledge receipt of 
your letter of the 7th instant, enclosing a letter and memo- 
randa from General Frederick A. Smith, commanding the 
Department of Missouri of the United States Army. 

The enclosures include an opinion of George B. Davis, 
Judge-Advoeate General of the United States Army, as to 
the constitutionality of provisions of the state law appropri- 
ating rewards offered for the arrest of deserters from the 
United States army. Particular attention is called by 
General Smith to that portion of section 27, chapter 12a, 
Compiled Statutes of Nebraska, wherein cities of the 
metropolitan class are permitted to establish a pension fund 
and appropriate therefor rewards paid to any member of 
the police force of such city. The particular clause of this 
section mentioned by General Smith is as follows: 


“That in all cities of the state of Nebraska, of the metropolitan class, 
there shall be paid to the treasurer thereof * * * the following 
monies to constitute a police relief and pension fund, viz.: * * * * 
(3) all moneys paid * * * — or rewards or gifts that may be paid or 
given to any members of the police force of such city, except such as shall 
be excepted by said board.” 


It seems clear to me that the reward offered by the United 
States government for the capture of a deserter from the 
army is an instrumentality of the federal government for 
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carrying out its proper and constitutional functions. That 
being true, the state has no power, by taxation or otherwise, 
to hinder the federal government’s plans in this respect. 
As was said by Chief Justice Marshall in the famous case 
of McCulloch v. Maryland, 4 Wheat., 316: 


“The states have no power, by taxation or otherwise, to retard, impede, 
burden, or in any manner control the operation of the constitutional 
laws enacted by Congress to carry into execution the powers vested in 
the general government.” 


The argument of the Judge-Advocate General, to the 
effect that a police officer -who arrests a deserter and turns 
him over to the federal authorities thereby becomes an 
officer of the federal government, is sound. In offering a 
reward for the capture of a deserter the government is 
making an offer for an act, and a contract is consummated 
when that act is completed by the delivery of the deserter. 
The fee therefor, or reward, paid for the arrest and delivery 
of a deserter is, in a way, the salary of the police officer, or 
any one else who makes the arrest, as a federal officer. It 
is clear, under this view of the matter, that the state ought 
not appropriate this salary of the officer who takes the 
deserter. It would remove the incentive which now in- 
spires the police officer in making such arrest. In this way, 
the instrumentalities of the federal government in executing 
its constitutional powers would be burdened and retarded. 

The United States supreme court, in Dobbins v. Comm’r 
of Erie County, 16 Peters, 435, declared unconstitutional a 
state statute so far as it authorized the taxing of the office 
of a captain in the United States revenue cutter service. 
In the letter from General Smith quotations are given from 
this leading case, and it seems unnecessary for me to 
further refer to it. 

The section of our law mentioned above will permit the 
board of fire and police commissioners of cities of the 
metropolitan class, viz., Omaha, to make exceptions as to 
any rewards mentioned therein. It is perfectly proper, 
therefore, for the board of fire and police commissioners to 
except all rewards offered by the United States government 
from the funds that are to be paid into the police relief 
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and pension fund. If such exceptions are made by the 
board, I see’no reason for questioning the validity of this 
act. However, to make the matter doubly certain, it might 
be well for the act to be amended giving the exception of 
federal rewards specific mention in the act. 
Very respectfully, GRANT G. MARTIN, 
February 9, 1911. Attorney General. 


Lobbyist—Registration. 


If a person who appears before a regular committee of the legislature, while 
it isin session, either to advocate or to oppose a pending measure, does 
not receive compensation or any pecuniary consideration for his 
services, he is not required to register as a lobbyist. 


Hon. F. W. Bartos, State Senator, Lincoln, Neb. 

Dear Sir: You have asked for an opinion of this depart- 
ment on the construction of our statute prohibiting lobby- 
ing. You state that certain officers, agents, and employees 
of various insurance companies of this state have appeared 
before the legislative committee on insurance, of which 
you are chairman, and, while before said committee and 
while it was in session, they have attempted to influence 
said committee against the recommendation of certain 
legislative measures and bills pending before it affecting 
the business of insurance in this state. You wish to know if 
the appearance of these insurance men before your com- 
mittee, and their conduct in opposing measures pending for 
its consideration, are in violation of our statute. 


Our statute relating to lobbying is section 7032, Cobbey’s 
Annotated Statutes of 1909, and that portion thereof which 
is now to be considered is as follows: 


“Tt shall be unlawful for any agent, attorney or employee of any person, 
corporation or association interested in any measure pending before the 
legislature, or for any person employed for a pecuniary consideration to 
act. as legislative counsel, agent or lobbyist for any person, corporation 
or association of whatever character, to attempt personally or directly, 
or by any means, to influence any member of the legislature to support or 
oppose, or to vote for or against any measure, or claim against the state of 
Nebraska pending therein, otherwise than by appearing before regular 
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committees thereof, when in session, or by public addresses, newspaper 
publications, or by written or printed statements, argumeny or briefs 
delivered or transmitted to each member of the legislature.” 


This portion of the section is plain, to the effect that it is 
unlawful for any person to attempt, personally, directly, 
or by any means, to influence any member of the legislature 
to support, oppose, or to vote for or against, any measure 
pending before the legislature except that such person or 
persons, either paid or unpaid, may appear before regular 
committees when in session. 

It is also clear that any person or persons may make 
public addresses, issue newspaper publications, or submit to 
each member of the legislature written or printed arguments 
or briefs relative to measures pending therein. 

The second provision of said section 7032, which it is 
necessary to consider, is as follows: 


“Every person retained or employed for compensation or counsel or 
agent by any person, firm, corporation or association to promote or 
oppose, directly or indirectly, the passage of bills or resolutions by either 
house or to promote or oppose executive approval of such bills or resolu- 
tions, shall, in each and every year, before any service is entered upon in 
promoting or opposing such legislation, file in the office of the secretary of 
state a writing subscribed by such counsel or agent stating the name or 
names of the person or persons, firm or firms, corporation or corporations, 
association or associations, by whom or on whose behalf he is retained or 
employed, together with a brief description of the legislation in reference 
to which such service is to be rendered.” 


From this portion of the section it is evident that every 
person, counsel, or agent retained or employed for com- 
pensation by any person, firm, or corporation, to promote 
or oppose the passage of measures pending before either 
house, or to promote or oppose executive approval of such 
measures, before entering upon such work, shall register 
as a lobbyist in the office of the secretary of state, and 
submit a statement as required by said section. There 
are other provisions of this section which it is not necessary 
to quote that relate to the manner of registering, docket 
entries, and filing statements of expenses. 

In passing I ought to mention that the provisions of this 
section requiring docket entries do not apply to duly 
accredited agents of counties, cities, towns, villages, public 
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boards and public institutions. Hence, I conclude, that 
any person may appear before the regular committee, 
while it is in session, either to advocate or to oppose a 
pending measure, but that if such person who so appears 
is rendering such service for compensation or any pecuniary 
consideration he must first register, as by this section pro- 
vided. If he does not perform this service for compensa- 
tion or pecuniary consideration, and appears before a regu- 
lar committee while in session, he is not required to register 
and is not subject to the penalties of said section. 

The purpose of this act is beneficent, and it is intended 
to protect the members of the legislature from being 
harassed or influenced by persons seeking to promote or to 
oppose pending legislation, except in the manner specifically 
permitted, and further to prevent all persons, whether 
novice or professional lobbyists, who act as such for hire 
or reward of any kind, from even appearing before open 
legislative committees or pursuing the other courses 
permitted until they shall have complied with the law by 
registration. 

It has been suggested that members of the legislature 
have been buttonholed, harassed, solicited, and even in- 
timidated relative to pending measures, at the hotels, on 
the streets, and even in the corridors of the State House. 
This is a flagrant violation of the law, and members of the 
legislature should report the names of such offenders to the 
proper officers for prosecution. Such offenders are sub- 
ject to imprisonment in the penitentiary or county jail 
for not more than one year, or to a fine of not more than 
$1,000, or both. 

Very respectfully, GRANT G. MARTIN, 

February 10, 1911. Attorney General. 
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Poll Tax—Road Funds—Settlement. 


Poll taxes are paid into the district road fund. 
The county treasurer has no authority to pay out money in the various 
road districts other than on warrants drawn upon the treasurer. 
Leroy A. DeVoe, Esq., County Attorney of Keith County, 
Ogalalla, Neb. 

Dear Sir: I beg to acknowledge receipt of yours of the 
8th instant, in which you request the opinion of this depart- 
ment on two questions. 

I must confess I do not know exactly what you mean by 
an “old county poll fund.’”’ This fund, you say, you are 
anxious to have transferred to some other fund. 

I am unable to find in the statutes any authority for 
placing the poll tax, or labor tax, in any county fund. 
At present all labor tax goes into the district road fund, and 
is then expended under the direction of the road over- 
seer of the district from which it was collected. (Com- 
piled Statutes of 1909, ch. 78, sec. 76.) In searching through 
the statutes back so far as 1899, I find that this labor tax, 
or poll tax, has uniformly been paid into the district road 
fund and not into the county road fund. 

Now, if, in your county, the poll tax has been placed in 
the county road fund, it has been done under a mistake 
and the county would be considered as holding these funds 
in trust for the districts from which they were collected. 
It will be very similar to the state of facts found in the 
case of City of Chadron v. Dawes County, 82 Neb., 614,. 
where the county appropriated half of the road tax levied 
upon the property within the city of Chadron. There it 
was held that the county held these funds in trust for the 
city and the latter was able to recover them back. 

Your attention is called to section 4, article 3, chapter 18, 
Compiled Statutes of 1909, where the board of county 
commissioners is authorized to transfer into the general 
fund ‘any county moneys from whatever source, except- 
ing the moneys levied for school purposes, that remain on 
hand in the county treasury and are no longer required for 
the purposes for which the same were levied.” 

As I do not fully understand the nature of this fund which 
you call “county poll fund,” I am unable, without further 
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information, to give a careful opinion as to whether this 
fund can be transferred under the section just mentioned. 

You also desire to know whether or not the county treas- 
urer has any right or authority to pay out money in the 
various road districts to the road overseers direct and take 
their receipt therefor. 

The usual method of drawing funds from the county 
treasury is by warrant on claims duly allowed by the 
county board. (Compiled Statutes of 1909, ch. 18, art. 1, 
sec. 33.) This department has already ruled upon a similar 
question. (Report and Opinions of Attorney General, 1905- 
1906, p. 132.) There the question was whether the 
money in the road fund could be paid to each commissioner 
upon his giving his individual receipt therefor. In his 
opinion rendered at that time Attorney General Brown said: 


“The rule in this state is that where the county treasurer is custodian 
of funds belonging to a subdivision of the county, the money must be drawn 
out by warrant, unless the Statute provides otherwise. This rule was 
stated in State v. Thorne, 9 Neb., 461, as follows: 

“The money with which to meet the obligations of a precinct is raised 
and paid out with the same formality, and through precisely the same 
agencies, as are the ordinary county funds, and, except where there is 
some special provision of statute authorizing it, payment therefrom can 
be legally made only on ‘warrants issued by the county commissioners 
according to law.’ 

“There was no provision of statute authorizing a county commissioner 
to draw from the county treasury the road fund belonging to his district, 
without a warrant on the county treasurer. I am therefore of the opinion® 
that the funds were not legally drawn and that the county treasurer does 
not possess a legal voucher therefor. The practice cannot be sanctioned; 
but if it can be shown that the county and commissioner districts sus- 
tained no less by reason of the unlawful acts of the officers, and that the 
money drawn was legally expended for the improvement of the roads, 
the county treasurer in his settlement should probably be allowed credit 
for the amounts received by the county commissioners.”’ 


The supreme court, in Town of Denver v. Meyers, 63 Neb., 
112, severely condemned the payment of road funds as 
you suggest, before a claim had been submitted to the 
town or county board and there adjusted. In his opinion 
in that case Judge Holcomb said: 


“As we construe these sections, before a road overseer is entitled to take 
and apply to his own use funds in his possession belonging to the road 
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district, or out of the township road fund, or before receiving a certificate 
by which he may have his labor tax applied, he is required to submit to the 
town or county board his claim for services of the kind specified, and for the 
amount allowed per day, not exceeding the total sum mentioned in any 
one year and have the same examined and allowed, whereupon he becomes 
entitled to compensation for such services by one or more of the methods 
pointed out by the statute. The defendant in the case at bar seems to 
have rested his defense on his right to perform the services mentioned, 
and make his own charges therefor, and take from the funds in his hands 
for the improvement of the roads the sum so charged, regardless of the 
approval or disapproval of his account by the town board. This can not 
be the law, and if allowed to prevail, would be the subject of much abuse 
if not direct official dishonesty.” 


It seems clear to me then, and I am of the opinion, that 
the county treasurer has no right or authority to pay out 
the money in the various road districts other than on war- 
rants drawn upon the treasurer in the regular course of 
county business. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By FRANK E. EDGERTON, 
February 11, 1911. Assistant Attorney General. 


Clerk of District Court—Fees—Deficiency. 


The clerk of the district court may legally retain the surplus earnings of 
his office for a subsequent year in order to make up a deficiency 
sustained during a prior year of the same term. 


J. F. Berggren, Esq., County Attorney of Saunders County, 
Wahoo, Neb. 
Dear Sir: I beg to acknowledge receipt of yours of the 
14th instant, in which you submit the following statement 
of facts: 


During the year 1908 the fees of the clerk of the district court were 
insufficient, in the sum of $305.89, to pay the clerk the amount of the 
salaries of his office; that in the year 1909 the fees were sufficient to pay 
the salaries; that in the year 1910 the fees of his office amounted to $471.20 
over and above the salaries of the office; and that said clerk has now re- 
signed his office, but withholds from the excess fees of 1910 the sum of 
$305.89 to make up the deficiency sustained in the year 1908. 
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‘Your question, in substance, is: 


Can the clerk of the district court legally retain the surplus earnings 
of the office for the year 1910 to make up the deficiency sustained in the 
year 1908? 


This department heretofore held as follows: 


“Where fees earned by a county judge do not aggregate the maximum 
amount allowed by law for his annual compensation, he may, to the 
extent of the deficiency, retain fees collected by him, but earned by his 
predecessor, whose salary was paid in full.’’ (Report and Opinions of At- 
torney General, 1907-1908, p. 3.) 


This opinion, you will observe, is based largely upon a 
decision of the supreme court of Missouri. More recently 
this department has had to do with a question very 
similar to the one you propound, and it held: 


“If he does not earn or take in during any year of his term a sufficient 
amount in fees to pay the maximum amount of compensation allowed 
him by law, he may retain enough out of any excess of fees received by 
him during any subsequent year of the term to make up such deficiency. 
* * * That he can not retain out of the exeess of fees earned during 
any subsequent term a sufficient amount to make up any deficiency earned 
or collected during a prior term.” (Report and Opinions of Attorney 
General, 1909-1910, p. 77.) 


From these decisions, I do not think an officer should 
retain the fees of one term to make up a deficiency of a 
prior term. This would relate more particularly to officers 
whose term is for two years and upona re-election would 
want to make up the deficiency of the first term from the 
fees collected during the second term. But, the office of 
the clerk of the district court is for a term of four years, and 
I take it from your statement of facts that your clerk was 
elected in 1907 and that the fees collected in 1908, 1909, and 
1910, relate to fees collected during that term of four years. 
If so, under the rulings heretofore made by this depart- 
ment, he would be entitled to retain out of the excess earn- 
ings of the office for 1910 a sum sufficient to make up the 
deficiency of the year 1908. 

Very respectfully, GRANT G. MARTIN, 

February 16, 1911. Attorney General. 
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Grand Jury. 


Under the provisions of section 2756, Cobbey’s Annotated Statutes of 
1909, a grand jury should be impaneled but once each year, and 
that at the first term of the year, unless the court by special order 
directs it to be called at other times. 

J. F. Berggren, Esq., County Attorney of Saunders County, 

Wahoo, Neb. 


Dear Sir: I beg to acknowledge receipt of- your letter 
of the 16th instant, asking for an opinion as to section 2756, 
Cobbey’s Annotated Statutes of 1909, which reads as follows; 

“Unless otherwise ordered in writing by the court or a judge thereof, 
a grand jury shall be drawn and summoned in the manner provided by 
law, on.the first day of the first regular term of the district court of each 
county in the state.”” 

‘Your question is: 

“Can a grand jury be lawfully organized under section 2756, Cobbey’s 
Annotated Statutes of 1909, so that the authority of said grand jury can 
not be questioned on account of the words ‘of each year’ being omitted 
from said section above referred to?” 

There has been some question in the minds of attorneys 
as to the exact meaning of this section of the statute. It 
has been in-force since July 1, 1909, and took the place of 
the following section: 

“Grand juries shall not hereafter be drawn, summoned, or required 
to attend at the sittings of any court within this state, as provided by law, 
unless the judge thereof shall so direct by writing, under his hand, and filed 


with the clerk of said court.’’ (Cobbey’s Annotated Statutes of 1907, 
sec. 2756.) 


It was questionable whether the section as enacted by 
the legislature of 1909 meant that a grand jury should be 
impaneled at the beginning of each year or before each 
term of court. In an opinion written November 9, 1909, 
to J. M. Galloway, county attorney of Saunders county, 
this department held that section 2756, supra, provides 
for one grand jury each year, and that to be drawn and 
summoned on the first day of the first regular term of the 
district court. (Report and Opinions of Attorney General, 
1909-1910, p. 182.) This construction of the section in 
question has met with the approval of the supreme court 
in a recent opinion. 
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The supreme court, in Krause v. State, filed February 15, 
1911, stated that this section means that a grand jury shall 
be faumbnnd at the first term of the district court in every 
year. On this question the syllabus reads as follows: 

“Section 584, of the Criminal Code, provides that a grand jury shall be 
drawn and summoned to appear at the first term of the district court 
in every year unless that court, or a judge thereof, shall otherwise direct 
in writing.” 

_ Under this construction, a grand jury clearly could not 
be called now without an express order by the judge, as 
provided in section 1693, Cobbey’s Annotated Statutes of 
1909. The two sections construed together must clearly 
mean that unless an order is made otherwise, a grand jury 
should be drawn and summoned on the first day of the 
first regular term of court of each year. (Cobbey’s Anno- 
tated Statutes of 1909, sec. 2756.) But, if a grand jury is 
required at some other time during the year it may be 
legally chosen on order of the court. (Cobbey’s Anno- 
tated Statutes of 1909, see. 1693.) 

.Answering your question then, I am of the opinion that 
section 2756, Cobbey’s Annotated Statutes of 1909, author- 
izes the impaneling of a jury but once each year, and that 
at the first term of the year, unless the court dispenses 
with it. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General. 
By FRANK E. EDGERTON, 
February 17, 1911. Assistant Attorney General. 


County Roads—Damages. 


In counties under the commissioner system, damages for land taken for 
road purposes are payable out of the county general fund. ‘ 
J.J. McAllister, Esq., County Attorney of Dakota County, 
Dakota City, Neb. 
Dear Sir: I received yours of the 16th instant, in which 
you ask the following question: 
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“In counties under the commissioner system, does the road district or 
the county pay the damages for lands taken for road purposes?” 


The question was before our supreme court in the case 
of Ackerman v. Thummel, 40 Neb., 95, wherein the court 
said: 

“The damages to owners of land assessed in establishing public roads, 
whether the county is under township government, or the commissioner 
system, cannot lawfully be paid from the general fund of the county, but 
should be paid out of the road fund, belonging to the road district in 
which the land taken for the highway is situated.” 


The above was followed and approved in Palmer v. Vance, 
44 Neb., 348. Since the rendition of these decisions the 
legislature enacted the following: 


“All damages caused by the laying out, altering, opening or discontinu- 
ing any county road shall be paid by warrant on the general fund of the 
county in which such road is located, except as otherwise provided in 
section 6091 of Cobbey’s Annotated Statutes for 1907.’’ (Cobbey’s 
Annotated Statutes of 1909, sec. 6157.) 


So far as the payment of damages for lands condemned 
for road purposes in counties under the commissioner system 
is concerned, there is no doubt in my mind but that the 
effect of said decisions is destroyed by this enactment. 

My conclusion is that in counties under the commissioner 
system, such damages are payable out of the county general 
fund. ; : : 

Very respectfully, GRANT G. MARTIN, 


February 20, 1911. Attorney General. 


Railway Commission—Jurisdiction. 


The state railway commission has power to investigate transfer facilities 
required under section 30a, article 1, chapter 72, Compiled Statutes 
of 1909, to be placed: at points of intersection, connection, or 
crossing of different railroads, and its orders in relation thereto 
should be governed by their reasonableness as disclosed by the 
investigation. 


Nebraska State Railway Commission, Lincoln, Neb. 
Gentlemen: You have asked this department for its 
opinion as to the proper construction to be placed upon 
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section 30a, article 1, chapter 72, Compiled Statutes of 
1909, and more particularly upon the word “‘practicable”’ 
as used in the first part of said section. 

That portion of said section necessary to an understand- 
ing of the question submitted is as follows: 

“All railroad companies in this state, at all points of connection, inter- 
section, or crossing at grade of different railroads, where it is practicable, 
shall provide reasonable, ample, and equal facilities, by track connection, 
passenger platforms, and otherwise, for transferring cars, passengers, 
and property between their respective roads without unreasonable delay; 
and at any place where the tracks of the two railroad companies are within 
five hundred feet apart, whether on the same grade or not, where it is 
practicable and deemed reasonably necessary, the state railway commis- 
sion, upon the application of any interested person, may require such track 
connection,” 

Under the first provision of this section are railroad 
companies required to provide transfer facilities at all 
points of connection, intersection, or crossing of different 
railroads, regardless of whether such transfer facilities are 
reasonable and necessary for the conduct of business at the 
points involved? The law does not require a vain and use- 
less thing to be done. Observation and experience teach 
that it is very common for one railroad to cross another at 
a point where it would be a waste of money and an un- 
necessary hardship to require the installation of transfer 
facilities. 

The word “practicable” is not here used in a physical 
or mechanical sense, but rather in a commercial or business 
sense. There is authority for its use in that sense. ( United 
States v. Wise, 7 Fed., 190; The Benton, 51 Fed., 302.) 

It may be argued that this word “practicable” is used in 
a mechanical sense in the first instance, inasmuch as in the 
second clause of the section, where the transfer facilities 
are required to be placed at points where the tracks of two 
railroads are within five hundred feet apart, this word 
“practicable” is joined with the words ‘‘and deemed reason- 
ably necessary.” But, the argument that the latter words 
are used as somewhat definitive of the former and perhaps 
as almost synonymous with it, is equally as convincing as 
the contrary view. 

Under this section sufficient transfer facilities are re- 
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quired to be placed at such points of construction, inter- 
section, or crossing of different railroads as are deemed 
feasible from a mechanical and engineering point of view, 
provided the commerce, business, and necessities of the 
people demand their installation. It then becomes the 
duty of the commission to take into consideration all these 
facts and circumstances, and make its order accordingly. 
In any event, its order must be reasonable. An order to 
place transfer facilities where there is no business necessity 
for them would be unreasonable. I am strengthened-in this 
view when I read the section following, which is as follows: 


“The state railway commission is hereby empowered and required to 
investigate all cases arising under this act whether upon complaint or 
otherwise, and to make such order in the premises as shall seem reason- 
able, and to fix a time for compliance with said order.”” (Compiled Statutes 
of 1909, ch. 72, art. 1, sec. 30b.) 


Thus, the power to investigate matters of this kind is 
lodged in the commission, and its orders in relation thereto 
should be governed by their reasonableness as disclosed by 
the investigation. 

Very respectfully, GRANT G. MARTIN, 

February 20, 1911. Attorney General. 


Clerk of District Court—Fees—Election Notices. 


Where the clerk of the district court, in good faith, has notified judges 
and clerks of election, both prior to the primary election and to the 
general election, the county board may pay the clerk’s fee for each 
notification. 


Frank J. Taylor, Esq., County Attorney of Howard County, 
St. Paul, Neb. 

Dear Sir: I beg to acknowledge receipt of your letter 
of February 21, relative to certain fees of the clerk of the 
district court for notifying judges and clerks of election. 
Your question is: 

“Where the clerk of the district court has notified judges and clerks of 


election, both prior to the primary election and to the general election, will 
he be permitted to collect the legal fee for each notification?” 


The intent of the legislature in enacting section 5666, 
—— 
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Cobbey’s Annotated Statutes of 1909, undoubtedly was 
that the clerk should notify the judges and clerks of election 
but once, and that those judges and clerks should hold 
office for one year. For this notification the clerk of the 
district court is allowed twenty-five cents for each person 
so notified. 

It appears from your letter and the enclosure that the 
blank authorized by your board of commissioners, and used 
by the clerk of the district court in his notification of judges 
and clerks of election in 1910, did not state that such judges 
and clerks were appointed for a year’s service. This blank 
notifies the election official that he has been appointed for 
his precinct, and he is ordered to appear at the polling pre- 
cinct on a certain date at an election to be holden at such 
time and place pursuant to law. 

It is probable that few of the eighty election officials 
notified fifteen days prior to the primary election considered 
themselves appointed for other than this one election. 
Any one receiving such a notice would so understand it, 
unless he was familiar with section 5666, supra, which 
provides that these election officials are to serve for the 
term of one year. 

Consequently, it is possible, and very probable, that many 
out of the eighty officials would have failed to appear at 
the date on which the general election was held. In his 
communication which is enclosed, the clerk of the district 
court states that several of the election officers came to 
him to inquire as to whether or not their appointment 
covered the general election. 

Under these circumstances it appears to meit was a wise 
act forthe clerk to again notify all of these election officials 
prior to the general election. The fact that the blanks which 
he used was authorized and purchased by the board of, 
commissioners, and the further fact that these blanks left 
a question in the minds of the men so appointed as to the 
length of their tenure of office, lead me to believe that the 
board might well pay the fee for each notification as de- 
manded by the clerk. 

I am not overlooking the fact that clerks and judges of 
election have been appointed for the term of one year prior 
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to the enactment of the amended section cited above, but 
prior to this time they were appointed just preceding the 
general election. This section now provides for their 
appointment just preceding the primary election, which had 
been in existence in this state but a short time when this 
amended section 5666 was enacted. 

Inasmuch as it appears that the clerk of the district 
court acted according to precedent in his county, has acted 
in good faith in the matter, and has already been paid this 
fee for the second notification, I would not advise a demand 
on him for repayment of the same. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General. 
By FRANK E. EDGERTON, 
February 22, 1911, Assistant Attorney General. 


State Historical Society—State Building—Encumbrance of 
Property. 

Where a state building is constructed on land owned by the Nebraska 
State Historical Society, and where said society acknowledges and 
places on record a declaration of trust, said society would have no 
right to alienate the title to said property or to encumber the same 
without the consent of the state, through its duly constituted au- 
thorities. 


Hon. I. H. Hatfield, Member of House of Representatives, 
Lincoln, Neb. 

Dear Sir: I am in receipt of yours of the 21st instant, in 
which you say that the Committee of Ways and Means 
purposes introducing a bill for an act to provide for the mak- 
ing of a one-mill levy upon the dollar valuation on taxable 
property in the state for the years 1911 and 1912, and for 
appropriating the same for the purpose of constructing 
and completing a building on the grounds now owned by 
the Nebraska State Historical Society, the same being the 
west half of block 124, in the city of Lincoln, Nebraska. 
This bill further provides that this building is to be con- 
structed to afford sufficient accommodation for the supreme 
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court, the judges and clerk thereof, and certain other state 
departments. 

Section 5, of said bill, proposes that before this appro- 
priation shall become available the Nebraska State His- 
torical Society, by its board of directors, shall execute and 
file with the secretary of state and with the register of deeds 
of Lancaster county, Nebraska, a declaration of trust, 
acknowledged in the same manner as deeds, that it holds 
the title to said property in trust for the state of Nebraska 
forever and that it can not alienate or encumber the same 
in any manner whatsoever. 

The question submitted by the committee, and upon 
which it asks for an opinion of this department, is, in sub- 
stance, as follows: ‘ 

In case this appropriation is made, and the Nebraska State Historical 
Society complies with the terms thereof, would said society thereafter 
have the right to alienate the title to said property or encumber the same 
without the consent of the state of Nebraska, acting through its duly con- 
stituted authorities? 


In the year 1883; the legislature of this state passed an 
act in which it recognized the Nebraska State Historical 
Society as a state institution. The first section of said act 
is as follows: 

“That the ‘Nebraska State Historical Society,’ an organization now 
in existence—Robt. W. Furnas, president; James M. Woolworth and Elmer 
8. Dundy, vice presidents; Samuel Aughey, secretary, and W. W. Wilson, 
treasurer, their associates and successors—be, and the same is hereby re- 
cognized as a state institution.” 


In the year 1907, the legislature passed an act appropriat- 
ing money belonging to the general fund of the state, in 
the sum of $25,000, to: be expended in the construction and 
equipment of a basement story for a proposed building on 
said premises. This appropriation has been used and the 
basement aforesaid constructed. 

Independent of any other considerations, these acts, and 
the acquiescence of the Nebraska State Historical Society 
in their terms and recognition of the same, would in a sense 
be notice of the state’s rights and interest therein, to all 
parties contracting with said society to either purchase or 
encumber said lands. Aside from this, before the appro- 
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priation becomes available under the proposed act, the 
Nebraska State Historical Society must execute and file 
with the secretary of state and with the register of deeds 
of Lancaster county, Nebraska, a declaration of trust, 
acknowledged in the same manner as deeds, to the effect 
that it holds the title to said property in trust for the state 
of Nebraska forever, and that it can not alienate or en- 
cumber the same in any manner whatsoever. This declara- 
tion of trust so acknowledged and so filed, even if it does 
not vest the legal title in the state, would be notice to all 
the world, and, in my judgment, would prevent the 
Historical Society from in any manner en¢umbering or 
disposing of said property without the consent of the state 
of Nebraska through its proper officers and. duly consti- 
tuted authorities. 
Very respectfully, GRANT G. MARTIN, 
February 27, 1911. Attorney General. 


House Journal—Ayes and Nays. 


It is not necessary to enter the ayes and nays’on the house legislative 
journal on a motion to concurin senate amendments to house rolls. 
Hon. John Kuhl, Speaker, House of Representatives, 
Lincoln, Neb. 
Dear Sir: I am in receipt of your letter of the 25th in- 
stant, in which you submit to this department the follow- 
ing inquiry: 


“I shall be pleased to have your opinion as to whether it is necessary to 
enter the ayes and nays on the journal on a motion to concur in senate 
amendments to house rolls.” 


So far as applicable to your inquiry, sections 10 and 11, 
article 3, of our constitution, are as follows: 


“Section 10. * * * No bill shall be passed unless by consent of a 
majority of all the members elected to each house of the legislature, and 
the question upon final passage shall be taken immediately upon its last 
reading and the yeas and nays shall be entered upon the journal.” 

“Section 11. Every bill and concurrent resolution shall be read at 
large on three different days in each house, and the bill and all amendments 


thereto shall be printed before the vote is taken upon its final passage. 
«aD 


50 REPORT OF THE ATTORNEY GENERAL 


This question was before our supreme court in an early 
day, when it had under consideration the provision of the 
constitution of 1866, which is almost identical with the one 
quoted above, and at that time the court held as follows: 


“A bill originating in the senate, was passed by the house of representa- 
tives with amendments, and returned to the senate who concurred therein, 
but the vote on the concurrence was not disclosed by the journal. Held, 
that the act was valid.” (Hull v. Miller, 4 Neb., 503.) 


Later our court was considering said section 11, quoted 
above, and held that the language thereof did not apply to 
amendments attached to a bill upon the report of the com- 
mittee of conference after a disagreeing vote of the two 
houses. (State v. Liedtke, 9 Neb., 490.) 

This decision was referred to and approved by our supreme 
court as late as the year 1902. The court then said: 


“Section 11, article 3, of the constitution, does not require that amend- 
ments made to a bill while under consideration by the legislature be read 
at large before each house on three different days; but it is sufficient that 
such amendments be printed, as required by said section, and that the 
bill, as amended, be adopted by both houses.”’ (Cleland v. Anderson, 
66 Neb., 252.) 

Thus, it will be seen that our supreme court is committed 
to the doctrine that the provisions of our constitution re- 
quiring the ayes and nays, on the final passage of a bill 
by the legislature, to be entered on the journal of each 
house, do not apply to a vote of concurrence by either 
house in an amendment adopted by the other but only to the 
vote on the passage of the bill following its third reading by 
each house, which is treated as the vote on its final passage. 

It follows that it is not necessary to enter the ayes and 
nays on the journal of the house on motions to concur in 
senate amendments. . 

Very respectfully, GRANT G. MARTIN, 

February 27, 1911. Attorney General. 
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Bridge Contracts—Assignment—Cancellation. 


A bridge contract, duly entered into, can not be canceled by mutual con- 
sent of the parties thereto, unless the county would lose nothing by 
such cancellation. 


Bridge contracts may be assigned to firms other than those specified in 
the contracts, if the county commissioners agree to such assign- 
ment. c 


Edward B. McDermeti, Esq., County Attorney of Buffalo 
County, Kearney, Neb. 

Dear Sir: I have your letter of the 27th instant, asking 
for an opinion from this office as to bridge contracts. Your 
questions are: 

“1. Under the statute authorizing the county board to make yearly 


contracts for the construction of all bridges, ean the contract be assigned 
to another firm, all parties agreeing for the ‘performance?”’ 


“2. Can a county cancel, by mutual consent, a bridge contract duly 
entered into under the statutes, readvertise and let the contract again?” 


In reply to-your first question I will say I see no reason 
why a contract of this nature can not be assigned to another 
firm, providing the county commissioners agree to such 
assignment. 

The supreme court of this state, as you are aware, has 
held that the county board is powerless to cancel such a con- 
tract, even with the consent of the contractor. (Whedon 
v. Lancaster County, 80 Neb., 682.) In that case a contract 
was canceled after nine months of the year had expired and 
a new contract entered into with another firm at higher 
figures for material. The court there held that the com- 
missioners, by canceling the contract, were endeavoring to 
evade the provisions of the statute, which clearly call for 
yearly contracts. I do not see, however, why this decision 
would in any way interfare with the assignment of a valid 
contract, the assent of the board having been given to such 
an assignment. It would not be advisable to release the 
old bond. 

As to whether or not a bridge contract, duly entered into 
under the statute, can be canceled, I will say that the Whedon 
Case, cited above, would seem to be controlling. I take it 
that this contract is one made under section 83, chapter 78, 
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Compiled Statutes of 1909, and not one made under section 
84, chapter 78, Compiled Statutes of 1909. Of course, if 
it is this yearly contract provided for in section 84, the board 
would be powerless to cancel it and readvertise. 

The same reason which led the supreme court to decide 
that a contract under section 84 could not be canceled might 
well be used in deciding that a contract under section 83 
could not be canceled. Both of these sections provide for the 
letting of these contracts for the cénstruction and repair 
of bridges, and, according to the Whedon Case, when once 
entered into, either contract can not be canceled, even 
though the assent of the board and the contractor is 
obtained. 

The supreme court has frequently held that the commis- 
sioners of the counties have only such powers generally as 
are specially granted to them by statute, or such as are 
incidentally necessary to carry into effect those that are 
granted. (Lancaster County v. Green, 54 Neb., 101, and 
cases cited.) The court in the Whedon Case assumed that 
the commissioners would have just the power granted in 
the statute and no more, and that the commissioners could 
assume no more than there granted. In the case of Whedon 
v. Lancaster County, 80 Neb., 685, the supreme court said: 


“It is argued that the unmaking of a contract is within the power which 
made it, and is equally effectual. This is true when applied to natural 
persons, and it may be true when applied to corporate officers having a 
general power to contract; but when the power to contract is granted to 
public officers with accompanying restrictions and limitations as to the 
manner in which it is to be exercised, the power must be exere’sed within 
the limits of these restrictions.” 


So, I am of the opinion that a bridge contract, duly en- 
tered into under the statute, can not be canceled even by 
mutual consent. s i 

I might qualify this opinion by saying there are instances 
where such a contract might well be canceled. If a contract 
had been let providing for too small a bridge, or too short 
a bridge, or with some other deficiency or fault, I have no 
doubt cancellation with the consent of the contractor would 
be permissible. In other words, the commissioners would 
be permitted to cancel such a contract, with the consent 
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of the other party, where the county will gain and can not 
possibly lose. They will not be permitted to cancel the 
contract where the county stands to lose. 
Very respectfully, 
GRANT G. MARTIN, 
Attorney General. 
By FRANK E. EDGERTON, 
March 1, 1911. Assistant Attorney General. 


Taxation—Offsets. 


A taxpayer can not offset the value of his personal property by amounts 
which he may owe thereon. 


James P. Boler, Esq., County Attorney of Greeley County, 
Greeley, Neb. 

Dear Sir: I have yours of the 21st ultimo, in which you 
say that the Farmer’s Elevator Company, of your county, 
at the time of the last assessment, had on hand about $1,500 
worth of corn and wheat, and that this company had 
borrowed the money to pay for said corn and wheat. 
Your question is: 

“Should this elevator company be allowed to offset the amount of this 
borrowed money against the va ue of the corn and wheat?” 

Inequitable as it may appear, the law does not permit an 
offset of that kind. This would be the same as if a man had 
bought a farm, had given back a mortgage for the purchase 
price, and then undertook to offset the value of the mortgage 
against the value of the farm. This can not be done. 

The elevator company is allowed to offset its debts, such. 
as the one you speak of, against its credits. That would 
give the net credits which the company should return to 
the assessor. To illustrate, if the company has $2,000 owing 
it, in the form of general accounts, it might reduce that 
amount by the amount of this borrowed money, to wit., 
$1,500, which would leave $500 as its net credits to be 
returned to the assessor. But, this rule can not be carried 
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to the extent of permitting taxpayers to offset the value of 
their personal property by such amounts as they may owe 
thereon or owe elsewhere. 
Very respectfully, GRANT G. MARTIN, 
March 8, 1911. Attorney General. 


Witness Fees—Allowance—Assignmient. 


In a criminal case where the defendant has requested that witnesses be 
summoned in his behalf, the affidavit required by statute has 
been filed, and the court has ordered the same to be taxed as 
costs in the case after a verdict of acquittal, the board of super- 
visors should allow such witness fees as a claim aga'nst the county. 


Where witness fees have been assigned o another, the assignee is entitled 
to receive payment of such fees from the county.treasury. 


M. E. Cowan, Esq., County Attorney of Johnson County, 
Tecumseh, Neb. ¥. 

Dear Sir: I am in receipt of yours of the 2nd instant, in 
which you ask the following questions: 


“1, Ina criminal case where the defendant has requested that witnesses 
be summoned in his behalf, the affidavit required by statute has been 
filed, and the court has ordered the same to be taxed as costs in the case 
after a verdict of acquittal, should the board of supervisors allow such 
witness fees as a claim against the county?” 

“2. When the fees above referred to have been assigned to another, 
is the assignee entitled to receive payment therefor?” 

Section 461, of criminal procedure, has been construed 
by our court, and it held that when the provisions of this 
section have been complied with, even where the defendant 
has been acquitted, the fees of his witnesses should be paid 
out of the county treasury. (Worthen v. Johnson County, 
62 Neb., 754.) 

In view of this decision the only discretion which the 
county board has is in determining whether or not the pro- 
visions of this section have been followed, and if it finds that 
they have been complied with it becomes the duty of the 
county board to allow the same. In case the county board 
should refuse to allow these fees when all the provisions of 
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the statute have been complied with, it is my opinion that 
an appeal could be taken from its decision and a suit suc- 
cessfully maintained against the county in the district court. 

In answer to your second question, I know of no statutory 
provision that prohibits the assignee of fees of this kind 
‘from receiving payment therefor from the county. In 
the absence of any such prohibition, the general rule would 
obtain and the assignee would stand in the same posi- 
tion as the assignor and be entitled to receive payment for 
such fees from the county treasury. 

Very respectfully, GRANT G. MARTIN, 
March 8, 1911. Attorney General. 


Railway Commission— Jurisdiction—Public Service 
Corporation Stock. 


The Nebraska State Railway Comntission is empowered to authorize the 
issuance of stock by one public service corporation with which to 
purchase the property, stock, bonds, or other securities of another 
company engaged in a similar business. 


Nebraska State Railway Commission, Lincoln, Neb. 

Gentlemen: I have yours of the 22nd ultimo, in which 
you ask this department for a construction of the provisions 
of section 10709, Cobbey’s Annotated Statutes of 1909, 
which is as follows: : 


“A common carrier or public service corporation organized and incor- 
porated or hereafter incorporated, under or by virtue of the laws of the 
state of Nebraska, may issue stocks, bonds, notes or other evidence of 
indebtedness payable at periods of more than twelve (12) months after 
the date thereof, when necessary for the acquisition of property, the con- 
struction, completion, extension or improvement of facilities, or for the 
improvement or maintenance of its service, or for the discharge or lawful 
refunding of its obligations, provided and not otherwise that there 
shall have been secured from the Nebraska State Railway Commission 
an order, authorizing such issue and the amount thereof, and stating that 
in the opinion of the commission, the use of the capital to be secured by 
the issue of such stocks, bonds, notes or other evidence of indebtedness is 
reasonably required for the said purposes of the corporation.” 

In substance, your question is as follows: ” 

Has the commission the power, under the above quoted section, to 
authorize the issuance of stock by one public service corporation with 
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which to purchase the property, stocks, bonds, or other securities of an- 
other company engaged in a similar business but not competing there- 
with? 

It is very difficult to determine what is the proper con- 
struction to be given the provisions of this section. I am 
unable to find any court decisions where this or a similar 
question has been presented. Our law, quoted above, is 
almost identi¢al with that of New York state. Similar - 
questions have been submitted to the: public service com- 
mission of that state, and I have procured the decisions of 
that tribunal thereon. 

The public service commission of that state, under the 
provisions of the section from which our law is taken, au- 
thorized The New York Central & Hudson River Railroad 
Company to purchase the stock of the Spuyten Duyvil & 
Port Morris Railroad Company upon a showing that the 
latter property was in reality the key to the entrance of 
the former into the city of New York, and, hence, its 
acquisition by the New York Central would be of great 
advantage to the public. The commission said: 


“Approval of purchase by a railroad corporation of stock in another 
railroad corporation is permitted where obvious public advantage is 
shown.” (In re Applicationof N. Y. Cen. R. Co., Opinion Public Service 
Commission of New York St., 2nd Dist., Jan. 22, 1909.) 


In another hearing the same commission said: 


“An authorization under section 55 of the Public Service Commissions 
Law for a railroad corporation to issue its bonds in exchange for the stocks 
of other railroad corporations will not be granted unless it be affirmatively 
shown to the satisfaction of the commission that the fair value of the 
stocks proposed to be purchased is equal to the par value of the bonds to 
be issued.”” (In re Application of Elmire, Corning & Waverly R. Co., 
Opinion Public Service Commission of New York St., 2nd Dist., July 9, 
1908.) : 

While I concede that these decisions of the New York 
Public Service Commission are not controlling, they are 
helpful in arriving at an interpretation of our statute, 
which evidently is an excerpt from the law of that state. 
The Public Service Commission of that state represents 
nearly one-tenth of the people of the entire nation. Appli- 
cations for permission to issue stocks and bonds are con- 
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stantly before that tribunal. These petitions are presented 
by gigantic corporations and concerns of vast capitaliza- 
tion. In dealing with these applications that commission 
has, in a sense, been compelled to blazon the way. Its 
vast experience, research, and investigation entitle its 
decisions to great weight and careful consideration, if not 
to the binding force usually accorded to judicial precedents. 

I, therefore, conclude that the Nebraska State Railway 
Commission is empowered, under this statute, to authorize 
the issuance of stock by one public service corporation with 
which to purchase the property or stocks of another com- 
pany, upon the following conditions: 

1. Such property or stock should not be purchased for the 
purpose of destroying competition. Other provisions of 
our law are designed to prevent this. 

2. The purchase of such property or stock should be limited 
lo companies engaged in the same or similar lines of business, 
the ownership of which will be conducive to the extension or 
improvement of facilities or the improvement and maintenance 
of service. 

3. Capital stock ought not to issue for the purchase of the 
stock of other corporations, unless the stock so purchased has 
a value substantially equal to the par value of the stock pro- 
posed to be issued. 


Another provision of said section under consideration, 
which was not included in the part quoted above, is au- 
thority for this proposition. It is as follows: 

“Nor shall the capital stock of a corporation formed by the merger or, 
consolidation of, two or more other corporations, exceed the sum of the 
capital stock of the corporations so consolidated at the par value thereof, 
or such sum and any additional sum actually paid in cash.” 


4. All purchase of property or stocks should be made under 
the strict scrutiny of the commission, keeping wppermost in 
mind that all these transactions are to be consummated for 
the public good and not to its disadvantage. s 

Evidently the purpose of this law was to protect those 
unskilled in high finance against stock issues representing 
fictitious values, as well as the public in general from the ill 
effects of capitalization brought about through questionable 
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methods or for purposes other than those permitted, viz., 
the acquisition of property; the construction, completion, 
extension, or improvement of facilities; or the improvement 
and maintenance of service. 


Since writing the foregoing, I have had access to a decision 
of the court of appeals of New York state, which was con- 
sidering the purpose of that section of the New York statute 
from which ours is taken. The court said: 


“For a generation or more the public has been frequently imposed upon 
by the issues of stocks and bonds of public service corporations for improper 
purposes, without actual consideration therefor, by company officers seek- 
ing to enrich themselves at the expense of innocent and confiding investors. 
One of the legislative purposes in the enactment of this statute was to 
correct this evil by enabling the commission to prevent the issue of such 
stock and bonds, if upon an investigation of the facts it is found that they 
were not for the purposes of the corporation enumerated by the statute 
and reasonably required therefor. 

“We do not think the legislation alluded to was designed to make the 
commissioners the financial managers of the corporation, or that it empow- 
ered them to substitute their judgment for that of the board of directors 
or stockholders of the corporation as to the wisdom of a transaction, but 
that it was designed to make the commissioners the guardians of the public 
by enabling them to prevent the issue of stock and bonds for other than 
the statutory purposes.” (People ex rel. The Delaware & Hudson Co. v. 
Stevens, 197 N. Y., 9, 10.) 

Very respectfully, GRANT G. MARTIN, 

March 6, 1911. Attorney General. 


Town Meeting—Determination of Levy. 


A special town meeting may be called for the purpose of determining the 
amount of money to be levied for town purposes. 


Edwin Vail, Esq., County Attorney of Seward County, 
Seward, Neb. 

Dear Sir: I have your favor of the 13th instant, in which 
you state that your county is under township organization, 
and that the electors of one of the townships therein failed 
to hold an annual meeting and determine the amount of 
money necessary to be levied for town purposes. You ask 
the following question: 4 
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“Ts there sufficient statutory authority for calling a special meeting to 
do what the annual meeting should have done?”’ 


It will be observed that the annual town meeting does 
not make the levy. It simply determines the amount of 
money necessary to be levied for each fund for town pur- 
poses; then the town board certifies this amount to the 
county clerk, and the amount so certified is levied by the 
county board. 

Section 4550, Cobbey’s Annotated Statutes of 1909, is 
sufficient authority for the electors at a special town meet- 
ing to provide for raising money for repairing roads or build- 
ings, and to act upon any subject within the power of the 
electors at any annual town meeting which was postponed 
for want of time. It is possible that a strict construction of 
this section would only permit the electors at the special 
meeting to determine the amount necessary for the repair- 
ing of highways or buildings, or the repairing of bridges in’ 
cases of emergencies; but, in view of the fact that the 
annual town meeting was entirely overlooked, I think 
the authorities of the town would be justified in calling a 
special town meeting for the purpose of determining the 
amount of money to be raised for roads, bridges and general 
purposes. In calling such meeting the provisions of sections 
4549, 4550 and 4579 ought to be closely followed. 

I regard the action of the electors at the town meeting, 
when they determine the amount to be levied for town pur- 
poses, as in the nature of a recommendation to the county 
board. It is the county board who makes the levy, and 
when it is made by the county board, upon recommendation 
of the town meeting, I do not think it is assailable. 

I, therefore, advise that a special town meeting be called, 
under the provisions of the sections aforesaid, that the 
amount for town purposes be ascertained and determined, 
and that the same be certified to the county board. 

Before the amendment of section 4579, as it was in the 
Compiled Statutes of 1903, the county board had the power 
to make the levy under the circumstances suggested by 
you. There is some doubt about its power to make the 
levy as the law now exists, without the determination and 
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recommendation of the electors. It is for this reason that 
I suggest the calling of a special meeting for this purpose. 


Very respectfully, GRANT G. MARTIN, 
March 14, 1911. Attorney General. 


Banking Board—-Guarantee Fund— Assessment. 


The state banking board may levy assessments, to be paid in the future, 
for the guarantee fund which became due during the time the law 
was suspended. 


Hon. John Kuhl, Speaker, House of Representatives, Lincoln, 
Neb. 

Dear Sir: I am in receipt of yours of the 21st instant, 
which is as follows: 

“When the banking law enacted in 1909 goes into effect, must the state 
banking board collect the four assessments for the guarantee fund which 
became due during the time the law was suspended, at once and in one 
payment, or can they extend the time and make them payable with other 
assessments in the future? 

“In view of the fact that several amendments to the banking law have 
been introduced, your opinion on this matter will be appreciated.” 


Had not the banking act been suspended by an action 
in the federal court, it would have gone into effect July 2, 
1909. The-act required the levy of an assessment of one- 
fourth of one per cent within sixty days thereafter, and 
further levies of the same per cent on the first day of July 
and January, 1910, and January 1, 1911, respectively. 
These levies were to have been based on the average daily 
deposits of the banks, as shown by statements to have 
been filed on December 1, 1909, and on June 1 and Decem- 
ber 1, 1910, respectively. The suspension of the law has 
made it impossible to levy the assessments at the times and 
in the manner provided by the act. 

The question of whether or not these assessments con- 
templated in the past should be made, and payment there- 
of demanded, immediately upon the receipt of the mandate 
from the United States supreme court, involves the policy 
to be determined upon and pursued by the banking board. 
I can not speak for the board as a whole, but I have no 
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hesitancy in saying that if no amendment is made by the 
legislature, and this provision of the law remains unchanged, 
I, as a member of the banking board, shall recommend and 
advise that said board levy these assessments to be paid 
in the future, allowing substantially the same periods of 
time to intervene between the assessments as are provided 
by the act. However, I think these levies should be based 
upon the average daily deposits of the various banks, as * 
shown on the dates fixed by the act and designated in’ this 
communication. From my view-point, this would be carry- 
ing out the true intent of the act. 

Section 59 of the act provides: 

“The banking board shall have power to make rules and regulations, not 


inconsistent with the provisions of this act, as may be necessary or proper 
to carry it into effect according to its true intent.” 


I realize that objection may be made no matter what 
course is pursued. If all the back assessments are collected” 
at once, some of the banks will be compelled to assess their 
stockholders in order to make their payments, and, thus 
will be subjected to annoyance and unnecessary hardship. 

I understand there is an amendment now pending be- 
fore your body designed to remedy this difficulty, and that 
said measure has the approval of eminent counsel to the 
effect that it will not be harmful to the law as a whole. In 
case such an amendment becomes effective, this will re- 
lieve the banking board of the necessity of choosing a course, 
which in the one case might prove burdensome, if not harm- 
ful, to some of the banks, and in the other case of pursuing 
a policy which might be called in question, but which appeals 
to me as more equitable and, at least, justified by the 
exigencies of the case. 

Very respectfully, GRANT G. MARTIN, 

March 23, 1911. Attorney General. 


Taxation—Improvements on Homesteads. 


Improvements on homesteads taken under general laws as well as recla- 
mation acts, are subject to taxation as personal property, under 
the laws of this state. 
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R. W. Hobart, Esq., County ce of Scotts Bluff County, 
Mitchell, ‘Neb. 


Dear Sir: I am in receipt of yours of the 22nd instant, in 
which you state you have made a ruling in your county that 
the improvements placed upon homesteads are subject 
to taxation as personal property. You state you base 
this ruling on State v. Tucker, 38 Neb., 56, and Opinions 
of Attorney General for 1905-1906, p. 166. 

The same ruling is made ‘in Report and Opinions of 
Attorney General for 1907-1908, p. 31. I think there is 
no question but that this is the rule applicable in regard to 
improvements on homesteads taken under the general 
homestead laws. There may be some question about the 
right to tax improvements on land taken under the recla- 
mation act. I am not familiar with, and have not access 
to, the ruling spoken of by the secretary of the interior, 
to the effect that such improvements belong to the United 
States until the water tax is paid. I apprehend that if 
there is any such ruling it is to the effect that the install- 
ments due for water supply are held to be a lien on the 
improvements until the same are paid. However, I find 
no authority in the reclamation act for even such a holding 
as this, although I find the act provides that the failure to 
pay the annual installments shall render the entry subject 
to cancellation, with the forfeiture of all rights under the 
act as well as of any moneys already paid thereon. 

It is likely from this wording that the secretary of the 
interior has rendered an opinion holding that the improve- 
ments placed upon the homesteads under this act shall be 
subject to a lien for the payment of the water installments. 
Even this would not deprive the homesteader of the owner- 
ship of the improvements on such homestead, any more 
than the giving of a chattel mortgage thereon would do. 

From the best information which I can get, I think you 
are right in holding that the improvements on homesteads 
taken under the general laws, as well as under the recla- 
mation act, are subject to taxation under the laws of this 
state. 

Very respectfully, GRANT G. MARTIN, 

March 25, 1911. Attorney General. 
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Slot Machine. 


The keeping and operating of a slot machine constitutes an offense within 
the meaning of section 224, Criminal Code. 

J. P. Baldwin, Esq., County Attorney of Thayer County, 
Hebron, Neb. 


Dear Sir: I have your letter of the 25th instant, which 
is as follows: 

“Will you please give me a construction of section 224, Criminal Code, 
on the question as to whether or not the useofa public device into which 
nickels may be deposited and which'in turn sets in motion certain machin- 
ery which determines whether the depositor shall win not less than one 
or more than one hundred metallic chips, each of said chips being good for 
five cents in trade in the business house or concern in which such device 
or machine is kept, the said depositor always getting one of these metallic 
chips and often more of them. Does the keeping and operating of this 
machine or device constitute an offense within the meaning of said 
section, and is the person keeping and making for public use any such de- 
vice, as above described, subject to a criminal prosecution?” 

Similar questions have been submitted to this depart- 
ment on several occasions. The device of which you speak 
has the characteristics of the slot machine: 

The supreme court of Georgia had before it a case in 
which a nickel is placed in the slot, a handle is pulled down, 
a wheel within the machine revolves, and when it comes to 
a stop the number of cards constituting a “hand” in a 
game of poker are exhibited. The person depositing the 
nickel is entitled to a cigar or package of chewing-gum, 
each valued at five cents, and in addition thereto, to a 
prize according to the hand displayed. That court reviewed 
the authorities at great length, and held that the use of 
such machine was a violation of the penal code of that 
state, which provided that no person ‘‘shall keep, main- 
tain, employ, or carry on any lottery in this state, or other 
scheme or device for the hazarding of any money or valuable 
thing.” (Meyer v. State, 112 Ga., 20.) 

Having under consideration a slot machine, operated in 
almost the same manner with the one above described, 
the supreme court of Florida applied the same rule in the 
case of State v. Vasquez, 38 So., 830. (Report and Opinions 
of Attorney General, 1907-1908, p. 171.) } 

In an opinion written in 1908 by W. B. Rose, deputy 
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attorney general, now judge of the supreme court of this 
state, he said: 


“Three elements are necessary to a lottery—consideration, chance and 
prize.” (Report and Opinions of Attorney General, 1907-1908, p. 206.) 


The scheme described by you possesses all the elements 
to make it a lottery, and it is quite clear that the keeping 
and operating of this machine constitutes an offense within 
the meaning of said section 224, Criminal Code. 

I have not gone into the question as to whether the 
manufacture of this device is prohibited by this section. 
It may be covered by the section following 224, or some 
other section, of the statute. 

Very respectfully, GRANT G. MARTIN, 

March 28, 1911. . Attorney General. 


Railway Commission— Jurisdiction—Car Lines. 

The Nebraska State Railway Commission is not empowered to make and 
enforce an order requiring a traction company to construct ‘more 
lines. 

Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: I have yours of the 29th ultimo, with copy 
of petition enclosed, requesting you to order the Lincoln 
Traction Company to construct a double line on 16th 
street in the city of Lincoln, connecting their present line 
on M street with their line on O street. You request the 
opinion of this department as to whether you have juris- 
diction to make and enforce the order asked for by the 
petition. , 

I note said petition alleges, among other things, that some 
of the patrons of the company desire such additional 
tracks put in; that a franchise for the proposed line has been 
voted; that the abutting property owners have petitioned 
for the tracks and waived all claims for paving damages; 
that the petitioners believe the proposed line would mate- 
rially increase the revenues of the traction company; and 
that the company has refused to put in the proposed line. 

I have been unable to find any provision of statute which 
either in express terms or by necessary implication confers 
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upon you jurisdiction to make and enforce such an order. 
Hence, I am constrained to believe that it does not exist. 
The rule as to the powers and duties of railroad com- 
missioners seems to be as follows: 

“They can make only such orders as they are authorized to make by 
the statute, which, as to matters in derogation of the common law rights 
of railroad eompanies, will be strictly construed.” (33 Cyc. 144.) 

Very respectfully, 

GRANT G. MARTIN, 

Attorney General. 

By GEORGE W. AYRES, 

April 1, 1911. Deputy Attorney General. 


County Board—Court House Grounds—Lease. 


The county board can not lease, for private use, a portion of the court- 
house grounds. 

Edward H. Whelan, Esq., County Attorney of Holt County, 
O’ Neill, Neb. 


Dear Sir: I beg to acknowledge receipt of yours of April 
1,.asking the opinion of this department as to a proposed 
leasing for ninety-nine years of a portion of the court-house 
grounds now owned by Holt county. Your questions are: 

“1, Can a lease be made on real estate owned by the county for a period 
of ninety-nine years or more, without submitting the question to the 
people?”’ 

“2. For what period of time could the county board lease real estate 
owned by the county, without first submitting the question to the people?”’ 

The power of county boards to deal with real estate 
owned by counties has been carefully circumscribed by the 
laws. As you are aware, no sale of county real estate is 
valid unless the people approve such sale. Our court has 
also held that the county board is without authority to 
mortgage real estate of thecounty. (Stewart v. Otoe County, 
2 Neb., 185.) i 

Now, a lease of ninety-nine years, or five hundred years 
as you suggest, would not be a sale of the property, it is 
true, because the legal title would remain in the people, 
but for all practical purposes it would operate as a sale. 


66 REPORT OF THE ATTORNEY GENERAL 


If such a contract were legal, no future county board 
could take possession of that part of the court-house square, 
no matter how badly it was needed for the public use, 
without paying indemnity. A lease for that period of time, 
then, operates exactly as a sale in withdrawing this part 
of the court-house square from the public use and giving 
it over to private use. The lease would be a mere subter- 
fuge for evading the provisions of the law, and would not 
be sanctioned by the courts, I am sure. 

I am aware there is some disagreement among the courts 
as to the power of county boards to lease county real estate, 
but the weight of authority seems to be that the county 
board can not lease real estate unless it has express author- 
ity, or authority by necessary implication. In 11 Ency. 
of Law and Procedure, the law is summed up as follows: 

“Tn accordance with the general rule heretofore stated, that county boards 
or county courts have no other powers than those conferred expressly 
or by necessary implication, such courts or boards have no power to rent 
or lease property or franchises owned by the county in the absence of 
statutory authority so to do.”’ 


I am unable to find any authority in our statutes for the 
leasing of real estate by the county board, and I believe 
that those cases which have held that county boards do not 
have such authority have been decided on the best reason- 
ing. 

Let me call your attention particularly to Scott v. Hart, 
144 Ind., 107, 33 L. R. A. 118. In that case the county 
board sought to lease for ten years certain suites of rooms 
in the court-house. The Indiana court held that the county 
board did not have such authority. 

In answer to both of your questions I will say that, in 
my opinion, the county board is without authority to 
lease, for private use, a portion of the court-house grounds 
for any period of time. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 


By FRANK E. EDGERTON, 
April 4, 1911. Assistant Attorney General. 
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Public Road. 


Although an established road has not been traveled for a term of twenty- 
two years, the state is entitled to the opening thereof without it be- 
ing again condemned as a right of way for a public road. 


Edward B. McDermott, Esq., County Attorney of Buffalo 
County, Kearney, Neb. 


Dear Sir: [have your favor of the 30th ultimo, in which 
you say: 


“In 1889 the county board of supervisors laid a road covering a distance 
of about five or six miles. The public never traveled the road as laid out, 
but deviated to the north about fifty feet for a distance of about a mile 
and traveled the railroad right of way. Since the road from B. to C. was 
never worked or traveled, the owners thereof fenced the same and have 
had it in crops for years. Now, the railroad company has fenced the right 
of way, which, of course, closes the road. The question now is, can we 
demand the opening of the road from B. to C., which road was never worked 
or traveled since it was laid out in 1889, and which has been fenced and 
farmed for years? Or, in other words, is a portion of a road which has not 
been traveled for a term of twenty-two years declared vacated by non- 
user?” 


I assume that you mean to say that the part of the road 
in question was laid out and opened for travel in 1889, 
but never traveled. Your inquiry is whether, under such 
circumstances, that part of the road which though opened 
and laid out for travel had never been traveled at any time 
during the twenty-two years since it was laid out, but had 
been for many years fenced up and used by the adjoining 
land-owners, could now be opened for travel without being 
again condemned as a right of way for a public road. 

I am inclined to believe that the public have such a right 
in and to the land in question as to justify the opening up 
of a public highway across same, without any other or 
further condemnation proceedings. The general rule is 
that the statute of limitations does not run against the 
state. Hence, I take it, that unless there is some specific 
statute declaring a road vacated by non-user for a period 
of years, the fact that such road is not used by the public 
does not deprive the state of its right to use same whenever 
it shall find it expedient to do so. I say state, because 
the county does not hold the legal title to country roads 


68 REPORT OF THE ATTORNEY GENERAL 


within its borders, but, in performing its duties in connection 
with them, it acts only as the agent of the state. (Krueger 
v. Jenkins, 59 Neb., 648.) 

It is true that for many years there was a law on the 
statute books which was generally interpreted to mean 
that any public highway ceased to become a public highway 
after it had not been used for five years. But, in the case 
of Williams v. Smith, 68 Neb., 329, our supreme court held 
that this section of the statute referred only to such roads 
as had not been used within five years preceding the passage 
of said law. 

“The proviso in section 3, chapter 78, Compiled Statutes (Annotated 
Statutes, 6006), ‘that all roads that have not been used within five years 
shall be deemed vacated,’ was intended to apply exclusively to roads that 


had not been used within five years before the enactment of such section.” 
(Williams v. Smith, 68 Neb., 329.) 


The road to which you refer was laid out many years 
after the passage of the law, providing that roads which had 
not been traveled for five years previous to the passage 
thereof should be deemed vacated. Hence, said provision 
is not applicable in this case. 

Very respectfully, 
GRANT G. MARTIN, ' 
Attorney General, 


By GEORGE W. AYRES, 
April 7, 1911. Deputy Attorney General. 


Sale of Telephone Companies—Rates. 


A sale of one telephone company to another of a part of its line can be 
made without any other restrictions than those imposed by the con- 
stitutional and statutory inhibitions against such sales to competing 
lines. 

Where a selling company complies with the terms of its contract with its 
subscribers, no legal obligation rests upon either the selling or the 
purchasing company to continue conditions in statu quo until 
after application has been made to, and permission obtained from, 
the Nebraska State Railway Commission to make a change in 
service, or rates. 
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Nebraska State Railway Commission, Lincoln, Ni eb. 


Gentlemen: I received, not long since, from your secre- 
tary, a letter stating the following facts: 


“An informal complaint has been filed with the commission by nineteen 
citizens living near the village of Chapman, in Merrick county, on account 
of a transaction between the Nebraska Telephone Company and the 
Chapman Telephone Association, whereby the service formerly rendered 
such parties by the Nebraska Telephone Company has been materially 
altered. It appears that these people were formerly connected with a farm 
linesof the Nebraska Telephone Company running out from Central City 
and at the regular farm line rate of said company, $1.50 per month, were 
given unlimited service to Central City, but did not receive or desire serv- 
ice to Chapman, the Chapman exchange being owned and controlled by the 
~ Chapman Telephone Association. 

“About one month ago the Nebraska Telephone Company sold to the 
Chapman Telephone Association that portion of its Central City farm 
line to which complainants were connected, and after giving them thirty 
days’ notice, as required by their contracts, disconnected them from its 
lines on February 21, 1911, and discontinued service to Central City. The 
result of this sale and transfer was that these persons were deprived of 
service to Central City at flat rate of $1.50 per month, which they desired, 
and were given in lieu thereof service to Chapman at $1 per month, which 
they did not desire. 

“The commission is convinced that this change of service without its 
authority amounts to a violation of subdivision c, section 15, of the 
railway commission act, but is in doubt as to which company is 
responsible for such violation, and desires an answer in writing at your 
earliest convenience.” 


And asking the following questions: 


“1. May a transfer of property by a common carrier, as in this case, 
be made without any other restrictions than those imposed by the con- 
stitutional and statutory inhibitions against such sales to competing 
lines?” 

“2. If such sale and transfer to a non-competing line results in a change 
of rates or service, does the responsibility for such change rest with the 
seller or with the purchaser? That is to say, should authority to change 
the rates or service be secured by the selling company prior to the trans- 
fer, or, in the event of failure to do so, is the purchasing company bound to 
continue conditions in statu quo until after application has been made and 
permission had for such change, as required by law?” 


It is suggested in the letter that the change of service 
set forth therein possibly amounts to a violation of sub- 
division ¢, section 15, railway commission act, which reads 
as follows: 
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“It is hereby declared to be unlawful for any railway company or com- 
mon carrier to change any rate, schedule or classification until application 
has been made to the railway commission and permission had for that pur- 
pose. Any railway company or common carrier violating this pro- 
vision shall be deemed guilty of a misdemeanor and on conviction thereof 
shall be fined in any sum not exceeding ten thousand dollars.’ (Compiled 
Statutes of Nebraska for 1909, ch. 72, art. 8, sec. 15, subdiv. c.) 


It will be observed that the above quoted section of the 
statute is highly penal. 


“Tt is a fundamental rule in the construction of statutes that penal 
statutes must be construed strictly.” (386 Cye. 1183.) 


That is to say: 


“If the acts alleged do not come clearly within the prohibition of the 
statute, its scope will not be extended to include other offenses than those 
which are clearly described and provided for; and if there is a fair doubt 
as to whether the act charged is embraced in the prohibition, that doubt is 
to be resolved in favor of defendant. In order to enforce a penalty against 
a person he must be brought clearly within both the letter and the spirit 
of the statute.’ (36 Cye. 1186, 1187.) 


Applying the rule of construction as above laid down to 
the statute in question, it seems to me very doubtful if 
said section of the statute can be held to apply in any way 
to the facts in this case. In other words, I do not think 
the fact that the Nebraska Telephone Company sold one of 
its farm lines to the Chapman Telephone Association con- 
stituted in itself a change in the rate, schedule, or classifi- 
cation of either of said companies. 


It is true, that as a result of such purchase and sale, 
certain subscribers were lost to the Nebraska Telephone 
Company and the Chapman Telephone Association has 
gained certain patrons, albeit rather unwillingly I assume 
so far as the new patrons are concerned, but if this con- 
stitutes a change of rate, schedule, or classification within 
the meaning of said subdivision of the statute, then every 
time a subscriber is added to or dropped from the roll of 
any telephone company in this state, without the consent 
of the commission previously obtained, there is a violation 
of the law. I do not think the statute in question should 
be given such a construction. 

I have examined with some care other sections of the 
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statute relating to the powers and duties of the railway 
commission, and in answer to the specific questions asked, 
as hereinbefore set forth, I will say: 

First. I do not think there are any legal restrictions, 
other than those which may be imposed by the constitu- 
tion or by statute, upon the sale by one telephone company 
to another of a part of its line. 

Second. Where, as in this instance, the selling company 
complies fully with the terms of its contract with its sub- 
scribers, by giving them thirty days’ notice that their serv- 
ice will be discontinued, and then sells that part of its line, 
by means of which such service is rendered to another and 
non-competing company, which furnishes other and different 
service at other and different rates to the parties on said 
line, the rates and service furnished being the same, how- 
ever, as the rates and service furnished other patrons of 
the purchasing company in accordance with its rates, 
schedule, and classification previously adopted and put. 
in force and effect with the sanction of the railway com- 
mission, and at the time of such purchase and sale on file 
with the commission, I do not think either company has 
changed its rates or service within the meaning of the law 
requiring changes in the rate, schedule, or classification of 
a common carrier to be submitted to the commission and 
approved by it before being put into force and effect. That 
is to say, I do not think that any legal obligation rests upon 
either the selling or the purchasing company in such a case 
to continue conditions in statu quo until after application 
has been made to and permission obtained from the com- 
mission to make a change in service or rates. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
April 10, 1911. Deputy Attorney General. 
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Private Telephone Lines—Physical Valuation. 


Private telephone lines constructed for the convenience of the owners 
and not for hire to the public, are not within the requirements of 
the physical valuation act. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: I am in receipt of your letter of April 8, 
wherein you say: 


“There are a large number of small telephone companies organized and 
operating in this state on what is commonly termed ‘‘the mutual plan.” 
That is to say, the people of a certain community, generally farmers, or- 
ganize a company for their exclusive convenience and accommodation, 
meeting the cost of construction and maintenance by assessments levied 
equally on each of the members and rendering no service for hire to per- 
sons not members of thesame. In some cases these systems are very small 
and are conducted upon a most inexpensive plan, barbed wire fences being 
used for transmission lines, and the cost of operation being kept down to 
the lowest possible figure, while in other cases companies organized in this 
way have gradually expanded and improved until they have reached ex- 
tensive proportions, but still retain all of their original co-operative fea- 
tures. 

“The question has arisen with the commission as to whether it is the 
purpose of the law that all of such properties shall be appraised, regardless 
of the fact that they are not engaged in public service but are, as a matter 
of fact, confined to the private use of their owners.” 


On November 18, 1910, this department answered an 
inquiry of your commission with reference to its jurisdiction 
over the subject of the issuance of stocks and bonds by 
purely mutual telephone companies that do not undertake 
to serve the public. In that opinion it was said: 


“It is my opinion that a telephone company organized solely for private 
purposes, or for the purpose of accommodating its own members, and 
which is prohibited by its articles of incorporation from renting telephones 
to the public or in any manner serving the public, does not come under 
the provisions of law which require the state railway commission to author- 
ize it to issue stock, bonds and other forms of indebtedness. This law evi- 
dently was designed to place under the control of the state railway com- 
mission such publ c service corporations as undertake to serve the public 
for hire. The company described by you does not undertake to serve the 
public for hire, or to serve it in any manner, but expressly provides to the 
contrary. Hence, I do not think this company comes under the term 
‘public service corporations,’ as used in the statute.” 


Section 4, railway commission act of 1907, defines com- 
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mon carriers ‘‘to include all corporations, * *  * telegraph 
and telephone companies and any other carrier engaged in 
the transmission of messages or transportation of passen- 
gers or freight for hire.’’ (Compiled Statutes of 1909, ch. 
72, art. 8, sec. 4.) 

Sections 27 and 28, article 8, chapter 72, Compiled Stat- 
utes of 1909, otherwise known as the Physical Valuation 
Act, provide: 

“The, term public service corporation when used in this act shall mean 
and embrace every railroad, railway, telegraph, express, telephone, and 
the railroad transportation property of stockyard companies.” 

“Tt shall be the duty of the state railway commission to rtain forth- 
with, upon the taking effect of this act, the physical value of each rail- 
road and public service corporation in this state within the meaning of 
this act.” 

It will be observed that these sections do not limit the 
valuation to corporations engaged as public carriers for 
hire, but the words ‘‘publiec service’’ are used to distinguish 
them from corporations not intended to serve the public. 
It is apparent from the phraseology of this section that the 
legislature had in mind telephone companies organized for 
the purpose of, and actually engaged in, serving the public 
for compensation. 

It would be useless to cause a physical valuation of 
properties which are constructed for the convenience of 
one or more persons and whose owners do not undertake 
the furnishing of service for hire. The sections of the 
physical valuation act, quoted aboye, should be construed 
in connection with the sections of the railway commission 
act, and, when so construed, the conclusion is irresistible 
that private telephone lines constructed for the conve- 
nience of the owners, and not for hire to the public, are not 
within the requirements of the physical valuation act. 

Very respectfully, GRANT G. MARTIN, 

April 11, 1911. : Attorney General. 


County—Paupers. 


A county under the commissioner system, having in operation a poor- 
house, is chargeable with the maintenance of its poor, whether 
they are residents of corporate villages, cities, or outside precincts. 
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Fred Maurer; Esq., County Attorney of Webster County, 
Red Cloud, Neb. 


Dear Sir: I beg to acknowledge receipt of yours of the 
6th instant, in which you state that Webster county is 
organized under the commissioner system and that it has 
an established poorhouse. You ask for an opinion as to 
whether the county is chargeable with the maintenance of 
paupers and poor people in need of public assistance who 
reside in cities and incorporated villages of less than five 
thousand inhabitants. 

Section 9752, Cobbey’s Annotated Statutes of 1909, 
authorizes the expenditure of county funds for the relief 
of poor persons, and the section following confers upon 
justices of the peace, as overseers of the poor, superintend- 
ence and jurisdiction thereof in their respective precincts. 
The same power is lodged in the authorities of corporate 
villages and cities. 

These sections would be decisive of the question sub- 
mitted if it were not for the fact that your county has es- 
tablished, and is now operating, a poorhouse. Section 9770, 
Cobbey’s Annotated Statutes of 1909, abrogates the au- 
thority conferred upon the overseers of the poor in counties 
which have established a place for the reception of the poor. 
(Red Willow Co. v. Davis, 49 Neb., 796.) 

Again, our court has held that in counties maintaining a 
poorhouse, townships are not chargeable with the support 
of the poor. (Town of Clearwater v. Town of Garfield, 
65 Neb., 697.) } 

One of my predecessors, having under consideration a 
similar question, said: 

“It was the obvious intention of the legislature to permit a county to 
provide for its permanent poor in either way, but not in both ways at the 
same time. Clay county, having a poorhouse, should support its poor 


thereat, and not elsewhere.”” (Report and Opinions of Attorney General, 
1901-1902, p. 141.) 


I have no doubt but that this is the proper rule to nvoke 
in all cases requiring permanent relief. Referring ag iin to 
the latter part of said section 9770, it will be seen tha pro- 
vision is made for particular cases which the “court”? nay 


OPINIONS 75 


deem prudent to put out under the provisions of this 
chapter. Just what is meant by the use of the word 
“court” in that provision I do not know. It is probable 
that the word “county” was intended. In any event, I 
know in actual practice this provision has been construed 
in some of the counties to authorize the county board to 
afford relief to persons in need of temporary aid, without 
requiring their conveyance to the poorhouse. It is likely 
this practice has been carried beyond actual necessities 
and the strict construction of the law. It follows, in my 
judgment, that a county working under the commissioner 
system, and having in operation a poorhouse, is liable for 
the maintenance of its poor, whether they are residents of 
corporate villages, cities, or outside precincts. 

County aid rendered to persons outside of the poorhouse 
ought to be limited to exceptional cases, such as require 
prompt action, temporary relief, or partial assistance. 

Very respectfully, GRANT G. MARTIN, 

April 12, 1911. Attorney General. 


Bonds—Internal Improvements—Number of Votes. 


In order to authorize the issuance of bonds in aid of internal improvements, 
a majority of the votes cast on the proposition is requisite. 


Forrest Lear, Esq., County Attorney of Keya Paha County, 
Springview, Neb. 

Dear Sir: I have your favor of the 31st ultimo, in 
which you say that your county, on March 28, 1911, voted 
on the question of issuing bonds in aid of internal improve- 
ments, the vote standing 473 for and 274 against the issu- 
ance of the bonds. You inquire whether, in the opinion 
of this department, this vote was sufficient to authorize 
the issuance of the bonds, and call attention to the fact 
that, in the past, two opinions somewhat conflicting as 
to the number of votes necessary to carry a bond proposi- 
tion have been given by this office, one opinion rendered 
March 8, 1906, holding that a majority vote only was 
necessary in order to carry the bonds (Report and Opinions 
of Attorney General, 1905-1906, p. 73), and another and 
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later opinion holding that there was doubt as to the pro- 
portionate number of votes necessary to authorize the 
issuance of bonds by a county for works of internal improve- 
ment and that the safe procedure in such cases is to have a 
two-thirds vote in favor of the bonds. (Report and Opin- 
ions of Attorney General, 1909,-1910, p. 294.) 

You will note that the two opinions are not absolutely 
in conflict with each other, the latter merely holding that, 
in the absence of a decision settling the law in this class of 
cases, it is safer to have the issue authorized by a two-thirds 
vote. The law governing the number of votes necessary 
to carry a bond proposition in cases of this kind depends 
upon the construction to be given the provision of the con- 
stitution of 1866 relative to amendments. 

The original act authorizing counties to issue bonds to 
aid in the construction of works of internal improvements 
was passed in 1869. It provided that the issuance of bonds 
for such purpose might be authorized by a majority vote. 
In 1875 an attempt was made to amend the law so as to 
require that two-thirds of the votes cast should be in 
favor of the proposition to issue bonds before their issuance 
would be authorized. The amendatory act contained no 
repealing clause. The constitutional provision then in 
force, relative to amendments, was as follows: 

“No law shall be revived or amended, unless the new act contain the 


entire act revived, and the sections amended; and the section or sections 
amended shall be repealed.”” (Constitution of 1866, art. 2, sec. 19.) 


This provision of the constitution of 1866 has been con- 
strued by our court in the case of Ryan v. State, 5 Neb., 
276, as follows: 


“In the legislative amendment of a former act the constitutional 
provision which requires all the parts of the amended law to be contained 
in the new law and the old law so amended to be repealed, should be com- 
plied with.” 


As suggested by you, it has also been passed upon in the 
later case of Reynolds v. State, 53 Neb., 761, wherein it is 
said: ‘ 

' “The act of the legislature of 1875 amendatory of certain sections of 
the Criminal Code, including section 116, relating to stolen goods (Session 
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Laws 1875, p. 1) is void, because it contains no provision for the repeal of 
the sections amended, as required by section 19, article 2, of the state 
constitution adopted in 1866.” 


The reasons stated in the cases quoted above, wherein 
amendatory acts were held bad, are equally applicable to 
the amendatory act by which it was sought to change the 
law so as to require two-thirds instead of a bare majority 
of the votes cast on the proposition to authorize an issue 
of bonds by a county for the purpose of aiding in the con- 
struction of works of internal improvement. For this 
reason, the editor of the Compiled Statutes of Nebraska has 
failed to include said amendment in the later editions of 
his work, and gives instead the law as it existed previous 
to said attempted amendment. For the same reason, doubt- 
less, the writer of the first opinion hereinbefore referred to 
held that a majority vote was sufficient to authorize the 
issuance of bonds by a county in such cases. 

With this view of the law, I am inclined to agree. I say 
this without intending in any way to disparage the views 
of my immediate predecessor, who, after a careful considera- 
tion of the subject, arrived at a different conclusion. You 
will note that he was not dogmatic in his assertion as to 
the law in such cases, but merely expressed the opinion 
that the law was doubtful, and therefore, that it would be 
well, if possible, to have a two-thirds vote to authorize the 
issuance of bonds in such cases so as to avoid all cavil. 
This advice was good beyond a doubt, when considered 
from a practical business standpoint, for the less suspicion 
there is, even though it be unfounded suspicion, regarding 
the validity of bonds, the more apt they are to sell for a 
fair price. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
April 19, 1911. Deputy Attorney General. 
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Lighting Bonds—Validity. 

Lighting bonds of a municipality are not entitled to registration by the 
auditor of public accounts if such bonds are made payable at a 
different time than that allowed by law. 

Hon. Silas R. Barton, Auditor of Public Accounts, Lincoln, 
Neb. 

Dear Sir: I am in receipt of yours of the 24th instant, 
signed by Mr. C. E. Lawrence, bond clerk, in which he 
states that the village of Liberty has voted lighting bonds 
under sections 1 and 2, article 5, chapter, 14a, Compiled 
Statutes of 1909, and that the village voted the bonds to 
_run twenty years, optional any time after ten years. Your 
question is: 

Are these bonds legal, and should you advise registration of the same? 


This involves a construction of the law with reference 
to the issuance of bonds, which, so far as is necessary to 
determine this question, is as follows: 

“Such city or village may issue its bonds bearing not to exceed six per 
cent interest, and maturing in not more than twenty years, but payable 
at any time after the expiration of five years at the option of such city or 
village.” 

The village voted the bonds, and made them payable any 
time after the expiration of ten years, instead of five years. 
In other words, the village exercised the option at the time 
it voted, instead of issuing the bonds and leaving the option 
to be exercised by the village at the end of five years from 
the date of their issue. 

It is possible that the construction given this section by 
the village authorities might be upheld, but, no doubt, the 
intent of the law was to allow the village to exercise its 
option of payment any time after five years. If the courts 
should hold that this was a right which the village could 
not vote away at the present time, it would invalidate the 
bonds. I think if these bonds were registered and in the 
hands of an innocent purchaser, they would be held valid 
by the courts, or at least the owner thereof would have a 
right to recover the amount paid for them. 


“Where the municipal bonds are void because payable at a different 
time than that allowed by law, but the bonds are issued and purchased 
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in good faith, and the municipality had a legal right to issue such bonds, 
- except as to time of payment, the law will imply a promise by the munic- 
ipality to repay the purchaser the amount paid for such bonds at the time 
and according to the terms which should originally have been inserted in 
the bonds.”’ (Simonton on Municipal Bonds, ch. 8, see. 102.) 

But, the policy of registering them with this apparent 
discrepancy in view is one largely to be determined by your 
department. I note that in the past you have held that 
the question submitted to the voters should be in strict 
compliance with the terms of the statute, and this is done 
for the reason that technical observance of the law aids in 
the sale of the bonds, whereas apparent irregularities hinder, 
and in some cases prevent, their sale even after registra- 
tion. For that reason, I do not wish to advise you to 
register the bonds, the regularity and issuance of which 
do not meet with your approval. 

I, therefore, decline to advise the registration of these 
bonds under existing conditions, although I am quite firm 
in the opinion that they would be held valid in the hands 
of an innocent purchaser, or at least the owner would be 
allowed to recover the amount paid therefor. 

Very respectfully, GRANT G. MARTIN, 

April 28, 1911. Attorney General. 


Precinct Assessors—Election. 
Precinct assessors should be elected in 1912 and every two years there- 
after. 
O. E. Bozarth, Esq., County Attorney of Gosper County, 
Elwood, Neb. : 

Dear Sir: This department is in receipt of yours of the 
26th instant, in which you state that at the last session 
of the legislature two acts were passed which are seemingly 
in conflict, in relation to the election of precinct assessors; 
that House Roll 168 provides that a precinct assessor shall 
be elected in 1909 and every two years thereafter, and that 
House Roll 184 provides that at the general election in 
1912, and every two years thereafter, there shall be elected 
in each precinct one precinct assessor. Your question is, 
which of these, if either, should be followed. 
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I have not had time to determine whether. these acts 
were passed according to law, but in this opinion I shall . 
assume they were passed in compliance with all constitu- 
tional provisions. I have made a hasty examination of 
these bills and find that House Roll 168, which provides 
for the election of a precinct assessor in the year 1909, and 
every two years thereafter, was passed without an emer- 
gency clause on April 5, 1911, and was approved by the 
governor on April 8, 1911; and that House Roll 184, pro- 
viding that at the general election in 1912 and every two 
years thereafter, one precinct assessor shall be elected in 
each precinct, was passed with the emergency clause on 
April 6, 1911, and was approved by the governor on April 
10, 1911. 

It will be observed that House Roll 184 is last in passage 
in point of time, also the last to be approved by the govern- 
or, and also carries with it the emergency clause. There 
is no question but that these two acts are inconsistent and 
can not be harmonized with reference to the election 
of precinct assessors. 

I understand the general rule to be that when two acts 
of the legislature are so inconsistent in their provisions as 
to be irreconcilable, effect should be given to the one which 
is the later enactment. (State ex rel. v. Commissioners of 
Shelby County, 36 O. St., 326.) The supreme court of 
Ohio had under consideration two enactments which were 
passed on the same day, the provisions of which were 
irreconcilable, but it was discovered that one of the bills 
was signed at a later time in the day by the president of 
the senate and the speaker of the house, and the court held 
that the bill which was signed last by the officers should 
overcome the other. (State ex rel. v. Halliday, 63 O. St., 
165.) 

“Where two acts are inconsistent, the one last approved will prevail, 
though it may have been the first to pass the legislature.”’ (Lewis’ Suther- 
land Statutory Construction, Vol. 1, 2 ed., sec. 180.) 


The supreme court of the state of Indiana says: 


“Where two conflicting statutes, relating to the same subject-matter, 
are passed on different days at the same session, and take effect on the 
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same day, the one approved last will prevail.’’ _ (State ex rel. Commission- 
ers v. Commissioners, 170 Ind. 595.) 


In a well considered case the supreme court of the state 
of Washington held as follows: 


“Where two conflicting acts upon the same subject-matter are passed 
at the same session of the legislature, and their conflict is such that they 
can not be harmonized and stand together, and one of them contains 
an emergency clause and the other does not, that one containing the 
emergency clause must be taken to overcome the other.’”’ (Heilig v. 
Puyallup City Council, 7 Wash., 29.) 


Our own court does not seem to have passed on this 
precise question, but it has held: 


“Where different parts of the same statute are in irreconcilable conflict, 
the last words stand, and thoSe in conflict are disregarded.”’ (Van Horn v. 
State ex rel, Abbott, 46 Neb., 42.) 


See also Albertson v. State, 9 Neb., 429. 


Inasmuch as House Roll 184, providing for the election 
of precinct assessors in 1912 and every two years thereafter, 
was later in point of time in its passage, was also approved 
by the governor at a later date, and also carries with it an 
emergency clause, it seems quite clear to me that, under 
the decisions above referred to, its provisions should be 
considered and followed as the law with reference to the 
election of precinct assessors. 

Very respectfully, GRANT G. MARTIN. 

April 28, 1911. Attorney General. 


Delinquent Taxes—Collection. 


The board of supervisors can not legally use, in the same year, the Scav- 
enger act and the general law for the collection of delinquent 
taxes. 

P. H. Peterson, Esq., County Attorney of Knox County, 
Wausa, Neb. 

Dear Sir: I beg to acknowledge receipt of your letter of 
the 27th instant, making inquiry as to whether the board 
of supervisors of your county is privileged to make use of 
the Scavenger act and the general law for the collection of 
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delinquent taxes, both in the same year, but applying each 
to different classes of property. Your question is: 


“Has the board of supervisors authority to direct the county treasurer 
to proceed for the collection of delinquent taxes on real estate under the 
two separate acts; that is, to proceed under the Scavenger act as to city 
and village property, and to proceed under the general revenue act as to 
the balance of the delinquent property? Or, must they confine themselves 
to one or the other of the two laws as to all delinquent property?” 


This department has already ruled on a similar question. 
Attorney General Prout writing, on May 23, 1903, to Frank 
J. Taylor, county attorney of Howard county (Report and 
Opinions of Attorney General for 1903-1904, p. 88), answered 
this question as follows: 


“In reply I beg to say that this act was passed as a cumulative measure. 
It does not interfere with the manner of collecting taxes under previously 
existing laws, but if it is resorted to at all by the county, it then becomes the 
exclusive remedy for that year and all taxes must be collected under it. 
The county can not collect part under one act and part under another.” 


With this opinion of Attorney General Prout, we have no 
occasion to differ. It seems clear from the statement of 
the Scavenger act that all property in the county against 
which there are delinquent taxes must be included in the 
list there provided for, if the county authorities conclude 
to collect under that act. 

It is, therefore, the opinion of this department that the 
county authorities of Knox county would not be authorized 
to use one act in collecting city and village delinquent taxes, 
and another act in collecting delinquent taxes against other 
property. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 


By FRANK E. EDGERTON, 
April 28, 1911. Assistant Attorney General. 


Gross Receipts of Companies—Report. 


Companies referred to in section 77, of the revenue law, are required to 
make reports of their gross receipts. 
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J. P. Baldwin, Esq., County Attorney of Thayer County, 
Hebron, Neb. 


Dear Sir: Your letter of the 29th ultimo, in which you 
inquire regarding the construction to be given section 77, 
of the revenue law, has been referréd to me for answer. 


Iam not altogether unfamiliar with the case of Western 
Union Telegraph Co. v. City of Omaha, 103 N. W., 84, to 
which you refer. I am aware such case holds that the 
gross receipts of a business are not necessarily a true meas- 
ure of its franchise value. But, neither that case nor any 
other, so far as I have been able to ascertain, holds that 
the amount of the gross receipts is not a proper matter to 
be considered in determining the franchise value. In 
fact said case is authority for the proposition that the gross 
receipts may properly be considered in determining the 
value of a franchise. 


“ ‘Gross receipts’ may properly be considered as an item in estimating 
the value of a franchise, but such receipts, standing alone, are not a proper 
measure of such franchise value.” (Western Union Telegraph Co v. City 
of Omaha. 103 N. W., 84.) 


Similarly, in the case of Nebraska Telephone Co. v. Hall 
County, 106 N. W., 471, 472, Judge Barnes, who wrote the 
opinion, said: 

“It would seem that in estimating the value of the property of such 
corporations for the purpose of taxation, its tangible property, such as 
poles, wire, cable, instruments, office fixtures and appliances, its gross 
receipts, and its intangible property, to wit., its franchise, or right to do 
business in the taxing district, should all be considered; and from all these 
items taken together as a going business, the value of the corporate prop- 
erty should be determined.” 


In view of the reading of the statute and these decisions 
of our court, it seems to me it would be eminently 
proper that the companies to which said section 77, of the 
revenue law, refers should make reports of their gross 
receipts. 

I know of no case holding that the entire section is 
unconstitutional, and think it probable that the courts 
will hold the provision of said section, which requires a 
report of the gross receipts to be made by the companies, 
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constitutional, even though they ‘have held that such 
gross receipts were not to be taken as fixing absolutely the 
value of the franchise. 

I do not think the printed statement should, by its terms, 
purport to say that the gross receipts for the year repre- 
sented the franchise value, for, in the case of Western 
Union Telegraph Co. v. City of Omaha, supra, the court 
has expressly held that the gross receipts for the year 
were not necessarily the true measure of the value of the 
franchise. Quite possibly, if the officials of the company are 
informed that what you desire is merely a statement of the 
gross receipts, which is not to be taken as the true measure 
of the franchise value but only as a factor to be used in 
determining same, you will have no trouble in getting such 
a statement from them. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 


By GEORGE W. AYRES, 
May 1, 1911. Deputy Attorney General. 


Taxation—Improvements on Real Estate. 


Where a building is erected subsequent to April 1, from the proceeds of 
personal property assessed and taxes paid for said year, the lot on 
which said building is erected should not be taxed for said improve- 
ment for that year. 


J. F. Berggren, Esq., County Attorney of Saunders County, 
Wahoo, Neb. 


Dear Sir: Your letter of the 4th instant was received in 
due time, and contents noted. You say: 


“M. has been the owner of lot 9, block 133, in Wahoo, Nebraska, for 
more than one year last past. For the year 1909, said lot was assessed 
in the sum of $8.40, which M. paid. 

“During the summer of 1910, M. started to erect a building thereon, the 
first material delivered for said building being on April 4, and said building 
was completed for occupancy during the month of July, 1910. 

“Said building was constructed from the proceeds of grain grown on 
M.’s farm and assessed to him for taxes during the year 1910; in addition 
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thereto said lumber and material used for construction for said building was 
assessed against the lumber company for the year 1910; and said taxes 
were paid by them. The question is, was said improvement on lot 9, liable 
to be assessed for the year 1910, M. having entirely neglected to bring the 
matter of deduction to the attention of the county board of equalization?” 


It occurs to me that, under the facts as above stated, 
M. should not be assessed on his real estate for the increased 
value of same accruing from the erection of said building 
thereon. -The building was not on the real estate on April 
1, 1910, and M. was assessed as of that date on personal 
property, the value of which afterwards went into the 
construction of the building. It would, I take it, be mani- 
festly unjust to tax him on this personal property which 
he had in his possession on April 1, for the year 1910, and 
then tax him for the building into which it was, so to speak, 
transmuted at a very early date thereafter. Of course, the 
real estate should be assessed at its increased value for the 
year 1911. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
May 9, 1911. Deputy Attorney General. 


Coroner—Fee. 


The coroner is entitled to a fee of $5 for removing a body of a person sup- 
posed to have died by unlawful means, from the place of death to 
some residence or public place, and there placing it in charge of an 
undertaker. 


C. H. Stewart, Esq., County Attorney of Pierce County, 
Pierce, Neb. 


Dear Sir: I beg to acknowledge receipt of yours of the 
12th instant, in which you ask for a construction of that 
part of section 7, chapter 28, Compiled Statutes of 1909, 
which relates to the fees of a coroner, and particularly to 
that provision which allows the coroner $5 for removal of 
a body of a person supposed to have died by unlawful 
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means, by suicide, or by accident, to the morgue from any 
place in the county. You say it is contended by the coroner 
that he is entitled to this fee when a body is removed from 
the place of death to a home or house and placed in charge 
of an undertaker. 

It will be observed that the coroner is entitled to $10 for 
viewing a body and conducting an inquest, and that he is 
also enti‘ led to $5 for viewing a body supposed to have died 
by unlawful means, by suicide, or by accident, when it 
appears upon such investigation that no inquest should be 
held. 

Black’s Law Dictionary defines a morgue to be “a 
place where bodies of persons found dead are kept for a 
limited time and exposed to view, to the end that their 
friends may identify them.’ From this definition I do 
not take it that a morgue is limited solely to a public place. 

This provision of the statute was designed to allow the 
coroner a $5 fee where the body of some unknown person 
was found where it was supposed that he died by unlawful 
means, and where the sheriff saw fit to remove the body to 
some private house or public place with the expectation 
that the body might be identified by friends. I do not 
think it was intended that where a body was found and 
identified at the time, and it was supposed that death was 
produced by some unlawful means, the sheriff might re- 
cover the $5 fee by simply turning the body over to friends. 

The other provision of the statute which gives him $5 for 
viewing the body of persons supposed to have died by un- 
lawful means, when it appears upon investigation that no 
inquest should be held, was intended to cover his fees for 
all cases which were not included in those cases where bodies 
are kept in some particular place so that friends may iden- 
tify them. In other words, where the coroner finds it nec- 
essary to take the body to some residence or public place, 
and in good faith leaves it there for a short time for the 
purpose of having it identified, he is entitled to the $5 fee 
under that provision of the statute which relates to remoy- 
ing bodies to the morgue. 

The law contemplates that friends identifying the dead 
will remove them at their own expense, and I take it that 
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such part of the section as relates to the ‘‘morgue” has 
reference to bodies of strangers or those unknown in the 
community. I also think the coroner should receive his 
fee for removing a body to the morgue in a case contem- 
plated by the statute, even though he directed some other 
person to see to the removal thereof. If it is done at his 
expense, and under his direction, the fact that the coroner 
did not personally attend to the removal should not deprive 
him of his fee. 
Very respectfully, GRANT G. MARTIN, 
May 13, 1911. Attorney General. 


School Bond Election—Women Suffrage. 


Women can legally vote at an election called for the purpose of voting on 
the proposition of issuing bonds of a school district. 


J.J. Carlin, Esq., County Attorney of Rock County, Bassett, 
Neb. 
Dear Sir: I beg to acknowledge receipt of your letter 
to Attorney General Martin, asking the opinion of this 
department on the following question: 


“Can women legally vote at an election called for the purpose of voting 
on the proposition of issuing bonds of a school district?” 


As you have noted in your letter, the qualifications of 
voters in school districts, as given in section 11533, Cobbey’s 
Annotated Statutes of 1909, indicate that any one who has 
resided in the district forty days, and owns property tax- 
able therein, or has children of school age, is a voter. The 
following section, 11534, gives the oath which a challenged 
voter must subscribe to. 

The point you make is that section 11319 requires the 
assent of two-thirds of the qualified electors before bonds 
may be issued by the district. You wish to call the atten- 
tion of this department to a possible difference in the mean- 
ing of “electors,” as given in section 11319, and “voters,” 
as given in section 11533. 

The legislature undoubtedly meant the same class in 
using these two words. “Electors,” as defined in section 
5652, means those who vote in any election excepting those 
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held in school districts and municipalities. (Cobbey’s 
Annotated Statutes of 1909, sec. 5651.) When it came to 
prescribe the qualifications of electors in school districts, 
the legislature, in section 11533, used the words “voters” 
and “electors” both in the same section. It is clear to me 
that there was intended no discrimination and no difference 
in the meaning between these terms. 

This construction would clearly permit women qualified 
under section 11533 to vote on the question of school 
bonds. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By FRANK E. EDGERTON, 
May 15, 1911. Assistant Attorney General. 


Taxation—Contract Rights. 
The value of a contract right is assessable as a credit. 


Frank J. Taylor, Esq., County Attorney of Howard County, 
St. Paul, Neb. 


Dear Sir: I have your favor of the 16th instant, in which 
you say: 

“A party owning a piece of land, sells it to another, takes a payment 
down in cash and the balance is due in installments, running over a term 
of years. The purchaser in the contract agrees to pay the taxes upon the 
land from the date of the purchase, and the seller claims that he is not 
obligated to give his interests in said contract to the assessor for assess- 
ment, as the contract was not fully executed; no notes or mortgage being 
given, the only evidence of debt is the contract calling for the warranty 
deed.” 


You ask, in substance, if the seller can legally be assessed 
for the value of the right which he holds by virtue of the 
contract of sale. 

In my opinion, the value of his contract right is assess- 
able against him as a credit. This opinion is based, of 
course, upon the assumption that the contract was entered 
into before the first of April of the present year, and that, 
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in legal effect, it gives the seller a right to recover, if necessity 
should arise, by action against the ianrin the unpaid 
amount of the purchase price. 

The supreme court of Iowa has held: 

“A verbal agreement to sell a farm, and deliver a conveyance therefor 
on a coming day, creates a credit on the part of the seller assessable for 
taxes under the statute.”’ (Perrine v. Jacobs, 19 N. W., 861.) 

“The amount remaining unpaid under an agreement to convey land by 
warranty deed upon the payment of a specified sum of money, is taxable 
as a ‘credit’ under clause 2 of section 1 and clause 1 of section 6 of the 
revenue act of 1872, where the vendee is in possession of the land and has 
agreed to pay the taxes, although the vendor holds the title to the land in 
his name and the amount due is not evidenced by a promissory note.” 
(Griffin v. Board of Review of La Salle County, 184 Ill., 275, 56 N. E., 397, 
398.) 

I have found no case holding to a contrary doctrine under 
a statute similar to ours. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
May 18, 1911. ‘ Deputy Attorney General. 


District Judges—-Payment of Expenses. 


House Roll 222, of the legislature of 1911, limits the payment of expenses, 
of district judges to those incurred between the dates of March 1, 
1910, and April 1, 1911. 


Hon. Silas R. Barton, Auditor of Public Accounts, Lincoln, 
Neb. 
Dear Sir: I have before me a statement made by Mr. 
J. W. Shahan, your deputy, in which he says that the 
title to House Roll 222 reads as follows: 


“A bill for an act making an appropriation of Four Thousand Dollars, 
or so much thereof as may be necessary, to pay the railway fare and hotel 
bills of judges of the district courts of Nebraska from March Ist, 1910, to 
April 1, 1911.” 


He further says that the appropriation made for the 
payment of the expenses of the district judges for the years 
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~ 1909 and 1910 was exhausted on May 19, 1910, and that 
under such appropriation some of the district judges drew 
their expenses up to March 1, 1910, whereas others did not. 
The question submitted is: 
“Is this law authority for paying all of the outstanding claims for ex- 


penses of district judges, or is it limited to the payment of expenses in- 
curred between March 1, 1910, and April 1, 1911?” 


I have examined this bill, and find that the body of the 
bill is broader than its title, and that no reference whatever 
in the body of the bill is made to the dates contained in 
the title thereof. 


That the body of an act must not be broader in its pro- 
visions than its title is a principle too well known to call 
for the citation of authorities, and for a violation of that 
rule many acts of the legislature have been declared null 
and void by the courts. It is also a well known rule of 
statutory construction that where an act is broader than 
its title, the portion in excess is void. 


So that, if this act be measured by the decisions of our 
supreme court, it must necessarily be construed so as not 
to apply to expenses incurred by district judges prior or 
subsequent to the dates limited by the title, to wit., March 
1, 1910, to April 1, 1911. 


However, I have no doubt but that the legislature in- 
tended to make this appropriation of $4,000 available for 
the purpose of paying all the expenses of district judges 
incurred up to and including the time referred to in the 
title of the act. But, in some way, the one who drew the 

* pill seems to have overlooked the fact that there were 
claims outstanding prior to March 1, 1910, or else thought 
that the period designated in the title would be sufficient 
to cover all the expenses incurred by these officers. 

You state in this communication that the amount ap- 
propriated is sufficient to pay all the expenses, even though 
they were incurred prior to March 1, 1910. Believing this 
to be the evident intention of the legislature, you would, 
perhaps, be justified in paying all of these expenses when 
they are properly vouchered, but from a strictly legal 
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point of view this act limits the payment of expenses in- 
curred between the dates of March 1, 1910, and April 1, 
1911. 
Very respectfully, GRANT G. MARTIN, 
May 19, 1911. Attorney General. 


Insurance Companies—Unincorporated—Reserve Fund. 


An unincorporated mutual insurance association that has accumulated a 
reserve fund from the cancellation fees collected by it, and pro- 
poses to use said fund for the payment of actual expenses contem- 
plated by law, is not subject to criminal prosecution by reason of 
such fact. 


J. L. Cleary, Esq., County Attorney of Hall County, Grand 
Island, Neb. 


Dear Sir: I beg to acknowledge receipt of yours of the 
17th instant, in which you say that a number of farmers in 
your county operate a mutual insurance company under 
the provisions of section 6455, Cobbey’s Annotated Statutes 
of 1909; that, by the provisions of said section, any number 
of persons are permitted to make mutual pledges and give 
valid obligations to each other for their own insurance from 
loss by fire, lightning, tornadoes, cyclones, wind storms, 
hail or death; and that such associations shall receive no 
premiums, make no dividends, or pay in any case more 
than $2 a day to any of their officers as compensation for 
services, and shall not make any levies or collect any money 
from their members except to pay for losses on property 
or lives insured and such expenses as are therein provided 
for. You further state that this association has accu- 
mulated about $1,000 from the cancellation fees collected 
by it. 

In substance, your question is: 


Does the mere fact that they have accumulated this money in excess 
of actual demands for expenses subject them to criminal prosecution? 


The section referred to by you is the only one which 
seems to deal directly with associations which are unin- 
corporated and permitted to do a mutual insurance busi- 
ness. I am informed by the insurance department of this 
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state that it has never assumed any jurisdiction over this 
class of associations. It follows, however, that such 
associations must look to this section and be guided by its 
provisions in all matters relating to their business, and upon 
compliance therewith they are exempted from other pro- 
visions of the law applicable to mutual insurance companies. 

I have not gone into the question as to whether they have 
a right to charge cancellation fees at all, but presume they 
have done this under some rule or by-law of their own 
making. If so, and the rule or regulation is a reasonable 
one, I do not think the fact that the association may have 
accumulated from that source more than it takes to meet 
its actual expenses would, of itself, subject it to being charged 
with a violation of the law. It would be impossible for 
the association to determine just how many cancellations 
would take place, and, hence, it would not be able to ascer- 
tain the exact amount which would come into its possession 
at any one time. If it is acting in good faith, and proposes 
to use this money for the payment of the actual expenses 
contemplated by this section, and has not accumulated the 
fund for some other purpose, such act should not be con- 
strued to be a violation of the law. 

However, associations of this kind ought to limit them- 
selves to the provisions of the section referred to, and col- 
lect such sums only as are intended for the meeting of its 
just obligations as they come due and not for the purpose 
of accumulating a reserve, which would make it governable 
by and amenable to other provisions of the law. 

Very respectfully, GRANT G. MARTIN, 

May 19, 1911. Attorney General. 


Pool Halls. 


The owners or keepers of pool halls, who permit boys under the age of 
eighteen years to loiter about their places of business, are violating 
the law. 

M. L. Corey, Esq., County Attorney of Clay County, Clay 

Center, Neb. 


Dear Sir: I am in receipt of yours of the 19th instant, in 
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which you ask if section 2311, Cobbey’s Annotated Statutes 
of 1909, relative to billiard saloons and billiard tables, 
applies also to pool halls and pool tables. 

Said section makes it a misdemeanor for any owner or 
keeper of a billiard saloon or billiard table to permit minors, 
under the age of eighteen years, to play at the game of 
billiards in such billiard saloon or upon such billiard table. 

As commonly understood in this day, the game of 
billiards is known as a separate and distinct game from that 
of pool. Now days, billiard tables are also constructed in 
a different manner from pool tables. However, the ques- 
tion to be determined now is what was the meaning of the 
words “‘billiard saloons and billiard tables,” as used by the 
legislature at the time this act was passed. 

This section of the criminal code seems to have been 
adopted at the time the criminal code was enacted, and, if 
so, it took effect in the year 1873. At that time, billiard 
tables were constructed very much in the same way as 
pool tables are at the present time; for instance, they 
had four pockets at the corners and two at the sides, and, 
while the game of billiards was limited largely to the use 
of three or four balls, the game was played by using the 
pockets of the table. 


The American Cyclopaedia says: 


“Billiard tables are divided into three classes; they may have four 
pockets, six, or none at all.”’ 


In Webster’s Unabridged Dictionary, printed in 1870, 
it is said: 
“The game of billiards is ‘described as being played on a table having 


pockets on the sides and corners of the table.” 


In discussing the subject of billiards, Chambers En- 
eyclopaedia says: 


“The only other game played upon a billiard table, which it is necessary 
for us to notice, is that called pool.” 


The New International Encyclopaedia says: 


“Pool is played with billiard tables, with fifteen numbered balls and 
one white unnumbered ball.” 
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In view of the meaning commonly attributed to the 
word “billiard” at or about the time of the passage of our 
law, I think the legislature had in mind any game played 
upon billiard tables as originally constructed, that is, a 
table with either pockets or without pockets. If so, it 
would include any game, such as pool, commonly played 
on such billiard table. I have not overlooked the fact that 
the state of Indiana took a different view and held: 


“Proof that the defendant allowed the minor to play a game of fifteen- 
ball pool will not authorize a conviction on an indictment for suffering a 
minor to play a game of billiards.’’ (Squier v. State, 66 Ind., 317.) 


I would agree with this construction if the statute had 
been passed since the games had obtained a different 
meaning, each having a name that distinguishes it from the 
other, and subsequent to the time when the physical 
construction of the tables had been changed. 


In adopting this provision of our criminal code, our 
legislature, no doubt, had in mind the prevention of young 
boys from spending their time in billiard saloons and play- 
ing games, whether billiards or pool, commonly played on 
billiard tables as originally constructed. If such were 
not the purpose of the legislature, then why prevent the 
young from frequenting billiard halls and permit them to 
visit pool halls? I am supported in this position by the 
following case: 

“The word ‘billiard-table,’ as used in the statute (Code sec. 4213), 
prohibiting saloon keepers from permitting minors to play thereon, includes 
all tables, with or without pockets, on which the game of billiards could 
be, and was, played at the time of its enactment. 

“The statutory prohibition against permitting minors to play on 
billiard tables includes the tables on which the game of ‘pool’ is now usual- 
ly played, but on which the game of billiards was played at the time the 
statute was passed. 

“The game played thereon need not be that which is technically called 
billiards, but it must be a kindred game, which is played with balls and 
cues, or some substitute for them.”’ (Sikes v. State, 67 Ala., 77.) 


I do not overlook the familiar rule that in order to punish 
for crime, the offense must be within the plain import of 
the words of the statute creating the crime. Measured by 
this rule, I think owners of billiard halls, who permit boys 
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under the age of eighteen years to loiter about their places, 
are violating this law, even though they see fit to desig- 
nate their places of business as pool halls instead of billiard 
saloons. 
Very respectfully, GRANT G. MARTIN, 
May 26, 1911. Attorney General. 


High Schools—Appointment of Teachers. 


The county board, by virtue of the new high school law, has no authority 
to appoint the principal and the teachers for the high school. 


Hon. James W. Crabtree, Superintendent of Public Instruc- 
tion, Lincoln, Neb. 


Dear Sir: In reply to your verbal request for an opinion 
on the new county high school law I will say it is the judg- 
ment of this department that the new law took from the 
county board the authority to appoint the principal and 
teachers for the high school during the coming year. This 
new act carried the emergency clause, and went into effect 
April 10, 1911. That act entirely repealed section 23, 
subdivision 6, chapter 79, Compiled Statutes of 1909, and 
thus took away from the county board any authority that 
had been given it by previous legislation. Such being the 
fact, it is not within the jurisdiction of the county board 
at this time to elect the teachers for that school. 

The new act provides for the election of three members 
of the board of regents on the last Saturday in June, 1911. 
During the interim the county superintendent of public 
instruction is, by virtue of his office, secretary of this board, 
and the county treasurer is treasurer of said board. 

It is not believed that the affairs of the county high 
school will suffer in any way by reason of the board’s in- 
ability to organize at once, and it does seem clear that the 
county board has lost its jurisdiction over the county 
high school and can not, therefore, elect teachers or per- 
form other acts relating to the business of the high school 
which the former legislation conferred upon it. Had the 
legislature seen fit to do so, it could have provided that the 
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old board should hold over until the new one organized. 
No such provision was made, however. 
Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By FRANK E. EDGERTON, 
May 31, 1911. Assistant Attorney General. 


Matriculation Fees—Dormitory Fund. 


House Roll 571, of the legislature of 1911, does not in any manner affect 
matriculation fees. 

House Roll 571, does not put the dormitory fund into the institutional 
eash fund, but requires that such dormitory fund should be paid 
into the state treasury and drawn out when needed. 

House Roll 571 does not require a deposit with the state treasurer of 
$3 by each student, but only so much of said sum as is actually 
retained as rental of books. 

Hon. Luther P. Ludden, Secretary of Board of Education, 

Lincoln, Neb. : 

Dear Sir: I have your favor of the 17th instant, in which 
you say: 

“Session Laws of 1881, ch. 78, subdiy. 13, sec. 13, reads: ‘Students when 
entering the school for the first time, shall pay a matriculation fee of five 
dollars. The moneys thus received shall be paid into the hands of the 
state treasurer, shall be held as a library fund, and the board of education 
shall from time to time appropriate the same for the purchase of books 
for the normal school library.’ 

“Does House Roll 571 repeal or in any way affect thesefees? That is, 
would it take this money out of the special library fund as now held and 
put them into the institution cash funds? 

“Session Laws of 1881, ch. 78, subdiv. 13, sec. 14, reads: ‘All moneys 
received for the use of rooms in the dormitory shall be expended by the 
board in repairs of dormitory and the furniture of the same, whenever 
such repairs are needed.’ 

“The board holds these funds now in a separate dormitory fund account 
at each school and expends the money from time to time as the law pro- 
vides, paying them out only on properly sworn vouchers same as we pay 
funds appropriated by the legislature. The funds have not been paid 
into the hands of the state treasurer as the law did not so direct. 

“Does House Roll 571 repeal this provision and put this dormitory fund 
into the institutional cash fund? 

“We have other fees that arise in this way. We have what we know 
as a text book fund. Each student on entering or at each term is required 
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to deposit $3 into this text book fund. At the end of he term we deduct 
ten cents as a rental for each book used and also deduct pay for the book 
if it shows unusual abuse. The balance is returned to the student. 
“Would House Roll 571 require a depositing or paying into the state 
treasury the entire $3 or just the amount received as rental of books?” 


House Roll 571, to which you refer, does not in terms 
repeal any law, and the only part thereof which it is at all 
necessary to consider in this connection is section 1, which 
reads: 

“That, hereafter, it shall be unlawful for any executive department, 
state institution, board or-officer, acting under or by virtue of any.statute 
or authority of the state to receive any fees, proceeds from the sale of any 
public property, or any moneys belonging to the state, or due for any 
service rendered by virtue of state authority, without pay ng the same 
into the state treasury within thirty days of the receipt thereof. And 
such moneys so paid into the state treasury shall be withdrawn therefrom 
or paid out only upon the proper voucher and warrant.” 

Said House Roll 571 does not take the matriculation fees 
out of the special library fund. In fact I do not see how the 
new law can affect the matricu’ation fees in any way, for 
said fees have for thirty years, by virtue of the law, been 
payable into the state treasury, and, I assume, that 
heretofore they have been paid out, as they will be here- 
after, only upon proper vouchers and warrants. 

I am of the opinion that the money received for rent of 
rooms in the dormitory, to which you refer, should still 
be used as heretofore for repairing and furnishing the dor- 
mitories, but all such money should be paid into the state 
treasury and drawn out when needed in the way and manner 
provided by said House Roll 571. 

I do not think the new law requires that you pay into the 
state treasury the entire three dollars deposited by each 
student in the library fund. I am of the opinion that only 
so much of said sum as is actually retained for rent, or be- 
cause of damage done to the books, need be paid to the 
state treasurer. : 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
‘May 31, 1911. Deputy Attorney Generat. 
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County Assessor—Filling Vacancy—Length of Term. 


Where a vacancy in the office of county assessor has been filled by appoint- 
ment, such appointee does not hold for the full unexpired term.* 


R. L. Wilhite, Esq., County Attorney of Sheridan County, 
Rushville, Neb. 


Dear Sir: I am in receipt of yours of the 24th instant, in 
which you state that the regularly elected assessor of your 
county resigned his office in the fall of 1910, and that about 
January 1, 1911, his successor was appointed by the board 
of county commissioners to fill the vacancy. Your question 
is: 


“Does the appointee hold for the full unexpired term, or should a county 
assessor be elected at the general election for the year 1911?” 


The laws of this state, as they now stand since the amend- 
ments passed by the late legislature, provide that the 
county assessor shall be elected in the year 1908 and every 
four years thereafter, and in the year 1912 and every 
four years thereafter. 

Section 107, article 1, chapter 26, Compiled Statutes of 
1909, provides: 


“Vacancies occurring in any state, judicial district, county, precinct, 
township, or any public elective office, thirty days prior to any general 
election, shall be filled thereat.” 


Under this provision of our law/and several decisions of 
the supreme court, the only safe course to pursue is to re- 
quire an election of some one to this office at the coming 
election in 1911. This seems to be in line with the former 
ruling of this department. (Report and Opinions of Attorney 
General for 1905-1906, p. 260.) The decisions of the su- 
preme court to which I refer are as follows: State v. Rankin, 
33 Neb., 266; State v. County Board, 60 Neb., 275; State 
v. West, 62 Neb., 463. 

Personally, I do not think this ought to be the rule. 
Especially since the adoption of the primary system in 
this state, it makes it very burdensome for one who runs 
for this, or any other, office to make so many campaigns. 


+ Peters v. Coleman, 135 N. W., 444. 
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I think the public would be as well served if an appointee 
were permitted to hold for the full unexpired term, but, in 
view of the decisions above referred to and the statute, the 
question does not seem to be an open one in this state. 


Very respectfully, GRANT G. MARTIN, 
May 31, 1911. Attorney General. 


Liquor License. 


Distillers and brewers are required to pay the statutory license fee when 
engaged only in selling their own products. 


A liquor license may be granted to co-partners who are legally engaged 
in the liquor business. 


Fred G. Hawxby, Esq., County Attorney of Nemaha County, 
Auburn, Neb. 


Dear Sir: Tym in receipt of yours of the 27th instant, in 
which you ask the following questions: 


“1. Are qstillers and brewers, manufacturing and selling intoxicating 
liquors, liabYe for the $500 statutory license fee when engaged in selling 
their own product only?” 

“2. May co-partners be legally engaged in either retail or wholesale 
liquor business; or, in other words, may a license be granted to co-part- 
ners or to two persons together?” 


In answer to your first question, I will say the law makes 
no distinction with regard as to who shall pay this license 
fee. It includes distillers, brewers, and wholesalers, as well 
as retailers. (State ex rel. School District v. Cumming, 17 
Neb., 311.) 

Ordinarily, it is the safer practice to have a license issued 

- to individuals rather than to a co-partnership. I know of 
no reason why a license may not be issued to two persons, 
where the license designates the name of each, the bond is 
given accordingly, and the other provisions of law complied 
with. é 

Very respectfully, GRANT G. MARTIN, 
June 3, 1911. Attorney General. 
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National Guardsmen—Poll Tax—Assessment Books— 
Compilation. 
National Guardsmen, mustered into service in May 1910, are not exempt 
from paying poll tax for that year. 
If assistance is required by the county assessor in making up the precinct 


assessment books, the county board should determine the amount 
ance that is necessary. 


The county assessor can not authorize the precinct assessors to make up 
the assessment books. 


Fees collected by the county clerk and his deputy, for assisting the county 
assessor in making up the precinct assessment books, should be 
accounted for the same as other fees of the clerk’s office. 


Where a non-resident writes to the county clerk for information concern- 
ing ineumbrances shown on his record, and the clerk furnishes such 
information by letter, he may receive compensation therefor with- 
out accounting for it as fees of his office. 


John Stevens, Esq., County Attorney of Furnas County, 
Beaver City, Neb. 


Dear Sir: Your two letters of recent date, asking for the 
opinion of this department on a number of questions, have 
been received. Your questions are as follows: 


“1. Are the National Guardsmen, who were mustered into the service 
at Beaver City on May 9, 1910, liable for poll tax for the year 1910?” 

“2. Under the new law requiring the county assessor to make up the 
precinct assessment books, can the county be compelled to pay for 
necessary assistance hired by the county assessor?” 

“3. Can the precinct assessor, if authorized by the county assessor, 
make up the book, and collect pay for the same from the county?” 

“4. If the county assessor hires the county clerk and his deputy to assist 
in this work, and either the county assessor or the county pays the clerk 
and deputy for the same, must this money be accounted for as other fees 
collected by the clerk?” 

“5. Where non-residents write to the county clerk for information con- 
cerning incumbrances shown on his records, and the clerk furnishes such 
information by letter and receives compensation for the same, must he 
account for that as a part of his fees?” 


First. In your letter you state that the Beaver City 
company was mustered into service May 9, 1911, but I am 
informed the muster took place May 9, 1910. This was 
over a month after the date on which poll taxes were assess- 
able. Under the law, as found in section 8951, Cobbey’s 
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Annotated Statutes of 1909, this tax is payable in labor 
between April 1 and November 1, or may be commuted in 
cash. ° 

I think the members of the National Guard would not 
be legally excused from paying the poll tax for 1910 any 
more than they might be excused from paying poll taxes of 
previous years still standing against them on the books of 
the county treasurer. 

Second. Section 111, of the new law relating to county 
assessors, which carried the emergency clause and went 
into effect April 10, 1911, has the following: 

“The precinct assessor shall forward to the county assessor the schedules 
of personal property assessments taken by him from time to time, and from 
these schedules the county assessor shall make up the books of assessment 
in his office, ete.” 

This clearly indicates to me that this work must be done 
in the office of the county assessor. That the county assessor 
should have assistance in making up the books, I do not 
doubt. This assistance, however, should be such as is 
furnished him by the county board. In dealing with other 
county officials, it has been held that the assistance re- 
quired in these offices depends upon the action of the county 
board. The board is the judge of the necessity. I believe 
the same rule should obtain as to county assessor. 

In Drexel v. Douglas County, 62 Neb., 862, this rule was 
adhered to as to the sheriff. In the opinions of this de- 
partment there will be found numerous instances where 
it has been opined that county treasurers can employ only 
such assistants as are authorized by the board. (Report 
and Opinions of Attorney General for 1903-1904, p. 127; 
Report and Opinions of Attorney General for 1901-1902, p. 
316.) 

The county assessor is undoubtedly entitled to necessary 
assistance in carrying out the provisions of the new law. 
However, it is for the county board to determine the amount 
of assistance necessary. 

Third. I do not believe that the county assessor can 
authorize the precinct assessors to make up the assessment 
books. The law specifically requires this book to be 
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made up in the office of the county assessor and later verified 
by the precinct assessor. It was not the intention of the 
legislature to permit this work to be done by the precinct 
assessors before turning in their-schedules. Just who should 
be employed. to assist the county assessor would probably 
be left to him by the county board, and I do not see any 
reason why he could not employ the precinct assessors 
to come to his office and make up this book, if he so desired. 


Fourth. Should the county clerk and his deputy assist 
the county assessor in this work, I do not see any reason 
why the fees so collected should not be accounted for the 
same as other fees of the clerk’s office. The supreme court 
has held in Wilson v. Otoe County, 71 Neb., 435, that the 
county board can not employ a county officer to do extra 
official work of this nature and receive extra compensation 
for it, declaring that it would be contrary to section 51, 
article 1, chapter 18, Compiled Statutes of 1909, which 
provides: 


“No county officer shall in any manner, directly or indirectly, be pecu- 
niarily interested in or receive the benefit of any contracts executed by the 
county for the furnishing of supplies, or any other purpose.” 


Fifth. This question is one of considerable difficulty, 
but, I believe, the decision in State v. Holm, 70 Neb., 606, 
would be controlling. Holm, as register of deeds of Lan- 
caster county, did work not required by law and received 
pay for it. The court holds that he would not be required 
to account for it. 


“While the conduct of the respondent may be of doubtful propriety, 
and while, perhaps, from an equitable standpoint, the money in question 
ought to be paid to the relator, yet these matters can not be taken into 
consideration by us in deciding this case. * * * It appearing that 
the services rendered by respondent were no part of the duties of his office, 
we are constrained to hold that the money paid him therefor, under pri- 
vate contract or agreement, can not be recovered by the relator.” (State 
v. Holm, 70 Neb., 612.) 


Kansas has held the same way: 


“Where a treasurer receives compensation for making and certifying 
abstracts of title, and for writing letters and giving information concern- 
ing taxes, ete., he is not required to report or account for the same as fees 

‘ arising in the performance of official duties.’”’ (State v. Obert, 53 Kan., 106.) 
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Your county clerk was not required to give this infor- 
mation by law. The books are open to public inspection, 
but he is not required to make a search for incumbrances 
and charge a fee for doing so. Consequently, it would 
appear he can not, under the decision in the Holm Case, be 
compelled to account for compensation received for so 
doing. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 


By FRANK E. EDGERTON, 
June 3, 1911. Assistant Attorney General. 


Wayne County—Thurston County—Boundary Lines. 


The boundary lines of Wayne county are as they were when the county 
was organized in 1871, and the boundary lines of Thurston county 
are as fixed by the act of 1889, except that they do not extend over 
into the territory of Wayne county as established by the act of 1871. 


A. R. Davis, Esq., County Attorney of Wayne County, 
Wayne, Neb. 


Dear Sir: I have your favor in which you and the county 
attorney of Thurston county ask for the opinion of this 
department as to the true boundary line between the 
two counties, and make the following statement of facts: 


“The boundaries of Wayne county as established 1871, and more par- 
ticularly the east boundary thereof, was fixed at the west line of the Omaha 
and Winnebago Indian Reservation. 

“Tn 1881 the eastern boundary of Wayne county was extended by legis- 
lative enactment to include a strip of territory four miles wide by fourteen 
long, which legislative enactment was held void in the case of Wayne 
County v. Cobb, 35 Neb., 231. Subsequently, in 1889, Thurston county, 
lying immediately east of Wayne county, was established and the bound- 
aries thereof fixed, and also the eastern boundary of Wayne county was 
in 1889, by legislative enactment, again changed and established, as shown 
by the present statute. 

“At the southeast corner of Wayne county, to wit., the southeast corner 
of section thirty-four (34), township twenty-five (25), north of range 
five (5) east, the Omaha and Winnebago Indian Reservation extends up 
to, and even beyond, the westward of this boundary described. However, 
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on the northeast boundary corner, to wit., the northeast corner of township 
twenty-six (26), north of range five (5) east, there is a strip of land approx- 
imately ten rods in width from the northeast boundary corner of Wayne 
county to the Omaha and Winnebago Indian Reservation, which strip 
between the section line establishing the eastern boundary of Wayne county 
and the Omaha and Winnebago Indian Reservation gradually decreases 
as it extends southward until the reservation line extends up to and even 
across said section line constituting the eastern boundary of Wayne 
county.” 


It is apparent from the above statement of facts that the 
boundaries of Wayne county are as established in 1871, 
unless they were changed by subsequent legislation in 1889. 

The conditions under which a change in the boundary 
lines of a county is authorized are set forth in sections 2 and 
3, article 10, constitution, and read as follows: 


“No county shall be divided, or have any part stricken therefrom, with- 
out first submitting the question to a vote of the people of the county, nor 
unless a majority of all the legal voters of the county voting on the ques- 
tion shall vote for the same.” 

“There shall be no territory stricken from any organized county, un- 
less a majority of the voters living in such territory shall petition for such 
division, and no territory shall be added to any organized county without 
the consent of the majority of the voters of the county to which it is pro- 
posed to be added, but the portion so stricken off and added to another 
county, or formed in whole or in part in o a new county, shall be holden 
for and obliged to pay its proportion of the indebtedness of the counties 
from which it has been taken.” 


If a change in the boundary lines of Wayne county was 
authorized by the electors thereof, as provided by the above 
quoted constitutional provision, the boundary lines of said 
counties are as described in the last editions of the Nebraska 
statutes. In that case you will need no further information 
for the statute speaks for itself, and there is no conflict in 
the boundary lines of these two counties as therein described. 

But if, as I am informed is a fact, the change which the 
legislature of 1889 attempted to make in the boundary lines 
of Wayne county was not authorized by a majority of the 
voters of said county, then the boundary lines of said county 
are as they were when the county was organized in 1871, 
and the boundaries of Thurston county are as fixed by the 
act of 1889, except that they do not extend over into the 
territory of Wayne county as established by the act of 1871. 
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This leaves a strip of unorganized territory east of the north 
part of the east boundary line of Wayne county and 
west of the north part of the western boundary line of 
Thurston county. 

So far as the maintenance of the public highway is con- 
cerned, it is sufficient to say that where it-is on the boundary 
line between the two counties it should be maintained by 
both counties; where, it is entirely within one county it 
should be maintained by that county; and where it is on 
the boundary line between a county and unorganized terri- 
tory it would seem that another county through which the 
road does not run and which it does not touch would have 
nothing to do with its maintenance. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
June 5, 1911. Deputy Attorney General. 


Primary Election—Filing Fees. 
A fusion candidate at a primary election is required to pay but one filing 
fee. 
Charles A. Chappell, Esq., County Attorney of Kearney 
County, Minden, Neb. 
Dear Sir: I beg to acknowledge receipt of yours of June 
7, in which you submit the following inquiry: 


“When one person wishes to become a candidate of two or more parties, 


is he required to pay more than one filing fee?”’ 


This question has been before this department on several 
occasions. On August 8, 1907, at a time when I was assist- 
ant attorney general, I held that a fusion candidate at a 
primary election was required to pay but one filing fee, 
(Report and Opinions of Attorney General for 1907-1908,, 
p. 103.) This ruling was followed by my predecessor, ° 
Attorney General Thompson, in an opinion rendered by him 
on August 15, 1907. (Report and Opinions of Attorney 
General for 1907-1908, p. 110.) ¥ 
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The section of our statute which governs this subject 
is as follows: 

“Prior to the filing of such petition, and for the purpose of helping to 
defray the expenses of such primary there shall be paid to the county 
treasurer, for the use of the general fund, of the county of the candidate’s 
residence, by ‘or on behalf of each candidate, a filing fee as follows: For 
the office of United States senator, $50. For state officers, members of 
Congress and judges of the district court, $10. For county, legislative and 
city officers, $5. No nominating paper shall be filed until the proper county 
treasurer’s receipt showing the payment of such filing fee shall be pre- 
sented to the officer with whom such nominating paper is to be filed. No 
filing fee shall be required from candidates for regents of the state univer- 
sity or presidential electors.’ (Compiled Statutes of 1909, ch: 26, sec. 
117m.) 


It will be observed that the filing fee is to be paid to the 
county treasurer of the county in which the candidate 
resides. The filing fee is not paid to the officer who files the 
nominating papers. The candidate procures a receipt from 
the county treasurer of the county of his residence, and 
presents this receipt, along with the nominating papers, 
to the officer with whom these nominating papers are re- 
quired to be filed. The filing fee is paid to the county 
treasurer for the use of the general fund by and on behalf 
of each candidate, and the filing fee is graduated according 
to the office; for instance, state officers, members of Con- 
gress and judges of the district court, pay a filing fee of 
$10. From this wording of the statute, it is quite evident 
that the fee is determined by the designation of the office 
for which the candidate runs, and not according to the 
number of parties or number of nominating papers filed 
in his behalf. 

This question has never reached our supreme court, 
although it was passed upon last year by one of the judges 
of the district court of this county, and this construction 
of the statute was approved. I see no reason for changing 
the prior rulings of this department on this subject, and, 

«therefore, now hold that but one filing fee is required of a 
candidate even though he be the nominee of two or more 
parties. 

Very respectfully, GRANT G. MARTIN, 

June 8, 1911. Attorney General. 
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Bank Examiners—Salaries. 


The appropriation bill, and not the statutory provision fixing salaries, gov- 
erns in determining what salaries bank examiners shall receive 
for the biennium. 


Hon. Silas R. Barton, Auditor of Public Accounts, Lincoln} 
Neb. 


Dear Sir: I have your letter of the 29th ultimo, in which 
you say: 


“I have before me the salary vouchers of the bank examiners, in which 
they claim a salary of $166.66 per month, or $2,000 per year. 

“The legislature at its last session, by statute, increased the bank ex- 
aminer’s salary from $1,800 to $2,000, but only appropriated $1,800. 

“Can we pay them at the rate of $2,000 per year until the $1,800 is 
exhausted, or should we pay them at the rate of $1,800 per annum?”’ 


The question which you propound is not altogether 
free from doubt. An eminent text-writer has stated the 
rule to be: 

“An act fixing the officers’ salary at agivensum, is not,unless that clearly 
appears to be the intention, impliedly repealed or amended by one sub- 
sequently passed appropriating for its payment a smaller sum, and the 


officer is not estopped from recovering the greater sum by the fact that he 
has accepted the smaller.” (Mechem on Public Officers, sec. 857.) 


In the case under consideration such part of the ap- 
propriation bill as pertains especially to the salaries of bank 
examiners reads as follows: 

“Salary of nine bank examiners each eighteen hundred dollars 


per annum... ..-$16,200 
“Thirty-two thousand four hundred dollars for aS pionaitine. $32,400.” 


In a very similar case the supreme court of the United 
States has held that the appropriation bill governed as 
to the amount to be paid as salary for the year for which 
the appropriation was made. 


“The Revised Statutes fix the annual salary of an interpreter at four 
hundred dollars. In 1877 Congress appropriated in gross for such offices 
‘at three hundred dollars per annum,’ and repeated the appropriation in 
like form down to and including the appropriation act of March 8rd, 1881. 
A served as such interpreter from July, 1878, to November, 1882, and was 
paid at the rate of $300 per annum. In a suit to recover at the rate fixed 
by the Revised Statutes: Held, that Congress had expressed its purpose 
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to reduce for the time being the salaries of interpreters, arid that the claim- 
ant could not recover.” (United States v. Mitchell, 109 U. S., 146.) 


This case is cited in a foot-note to the paragraph above 
quoted from Mechem on Public Officers, in support of the 
proposition that an act fixing an officer’s salary may be 
amended, where that clearly appears to be the intention, 
by a subsequent act appropriating a smaller sum. 


This department has heretofore held: 


“Where the statute fixes the salary of an officer at a certain amount and 
the legislature, in the biennial salary appropriation bill, appropriates an 
amount for the salary of such officer in excess of that fixed by the statute 
creating the office, the auditor of public accounts is authorized to draw 
a warrant for the monthly or quarterly salary of such officer in accordance 
with the amount expressed in the appropriation bill.’ (Report and Opin- 
ions of Attorney General for 1909-1910, p. 105.) 


This opinion is avowedly based upon the fact that a long- 
continued, contemporaneous, and practical construction, 
both by the legislative and by the executive departments, 
had held the law to be so. 


If the appropriation bill controls when it raises salaries, 
I know of no reason why it should not control when it 
reduces them. I find, moreover, upon investigation, that 
the bill, appropriating the sum of $1,800 each per annum 
to pay the bank examiners, passed both houses of the legis- 
lature subsequent to the passage of the bill raising the salary 
of a bank examiner to $2,000 per annum, and that it was 
also the later of the two bills to receive the governor’s 
approval. The general rule is: 


“Where two legislative acts are repugnant to, or in conflict with, each 
other, the one last passed, being the latest expression of the legislative 
will, must govern, although it contains no repealing clause.” (36 Cyc. 
1073.) 


Similarly it has been held as follows: 


“Where two acts are inconsistent, the one last approved will prevail, 
though it may have been the first to pass the legislature.’’ (Lewis’ Suther- 
land Statutory Construction, vol. 1, 2 ed., sec. 180.) 
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The supreme court of the state of Indiana says: 


“Where two conflicting statutes, relating to the same subject-matter, 
are passed on different days at the same session, and take effect on the 
same day, the one approved last willprevail.’’ (State ex rel. Commissioners 
v. Commissioners, 170 Ind., 595.) 


You will observe that whether we base our opinion upon 
an opinion of this department heretofore rendered in an 
analogous case, or upon the decision of the supreme court 
of the United States hereinbefore quoted, which decision 
was rendered under similar circumstances, or upon the 
general rule of law that of two inconsistent acts passed at 
the same session of the legislature the one last passed and 
last approved will prevail, the conclusion reached is the 
same; that is to say, that in this instance, the appropriation 
bill, and not the statutory provision fixing salaries, governs 
in determining what salaries these officers shall receive for 
the ensuing biennium. 


It is quite possible the legislature intended that each 
of the bank examiners should receive a salary of $2,000 
per annum, but, if so, it failed to provide the means for 
carrying its intent into effect. The safer course for you to 
pursue, under the circumstances, it occurs to me, will be 
to pay the salaries of these officers, monthly, upon the 
basis of a salary of $1,800 per annum. The bank examiners 
will draw just as much money during the biennium, if paid 
in this way, as they would if paid in the other, for, in no 
event, would you be authorized to draw warrants in pay- 
ments of these salaries in excess of the amount appropriated 
therefor. 


Inasmuch as these officers will be compelled, in any event, 
either to rest satisfied with the $1,800 per annum appropri- 
ated, or to present their claims for a deficiency to the next 
legislature, they can suffer no wrong and practically no 
inconvenience by reason of the fact that they are only paid 
each month one-twelfth of the amount appropriated to pay 
their annual salaries. The fact that they accept the lesser 
sum will not estop them from claiming the greater. 


“As between a citizen who has performed service as a public officer, 
pata 
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for a compensation fixed by law, and a state or a county or a city which 
has received the benefit of the services so performed, no question of estoppel 
as to compensation, can arise.’ (Gallaher v. City of Lincoln, 63 Neb., 339.) 


Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
; By GEORGE W. AYRES, 
June 16, 1911. Deputy Attorney General. 


Petroleum. 
No oil product of petroleum can lawfully.be used in this state for heating, 
lighting, or power purposes unless it meets the test provided by law. 


Low grades of gasoline do not escape the regulations provided by law 
by reason of the fact that their vendors choose to call them by other 
names than gasoline. 


Hon. William Husenetter, State Inspector of Oils, Lincoln, 
Neb. 

Dear Sir: I have your letter of the 12th instant, in which 
you propound the following questions: 

“Can any of the products of petroleum named in section 1, of the 
Nebraska oil laws, viz., kerosene, gasoline and naphtha, be sold or used 
for other than illuminating purposes, which have a lower test than that 
required by law? 

“Do these low grade products of petroleum, which are virtually low 
grade gasoline, escape the regulation contemplated in our oil laws, by being 
called other names than gasoline?” 

Answering the above questions in the order in which they 
occur, I will say that the law forbids any person knowingly 
using for illuminating, or heating, or power purposes, 
either gasoline or kerosene, or any other oil which is a prod- 
uct of petroleum, before the same has been legally in- 
spected and approved; that is to say, it is made unlawful 
to use for any of the purposes above mentioned any oil 
product of petroleum unless it meets the test required by 
law. The penalty prescribed for an unlawful use of any 
oil product of petroleum for heating, lighting, or power 
purposes is a fine not exceeding $100 nor less than $20. 
(Compiled Statutes of 1909, ch. 64, art. 1, sec. 14.) 
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You will observe that it is the use of the products of 
petroleum for certain purposes, and not the sale of same, 
that is made unlawful and punishable by this section. 
Section 10, of the same chapter and article, declares it to 
be unlawful to sell or offer for sale any gasoline that 
has a specific gravity less than is prescribed by said section, 
but, as no penalty is fixed by this section for a violation of 
its provisions, it is practically unenforceable. Section 15, 
of said chapter and article, makes it unlawful for any person 
to sell or offer for sale, or knowingly use for illuminating 
purposes, any adulterated keroséne, which, by reason of 
being adulterated, will not comply with the tests required 
by law, and makes it unlawful for any person to sell or 
offer to sell, or knowingly use, any adulterated gasoline. 
The penalty prescribed by law for a violation of the pro- 
visions of this section is a fine of not to exceed $500. 

Your second question I will answer by saying that low 
grades of gasoline do not escape the regulations provided 
by law for gasoline, merely because of the fact that their 
vendors may choose to call them by some other name. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
June 16, 1911. Deputy Attorney General. 


Road Districts—Taxation. 


A county board is prohibited from assessing a tax against road districts, 
which, together with the assessment for other county purposes, ex- 
ceeds fifteen mills on the dollar of valuation. 


J.J. Carlin, Esq., County Attorney of Rock County, Bassett, 
Neb. 
Dear Sir: I have your favor of the 10th instant, in which 
you say: < 
“J ask information in regard to revenue. Section 6188, Cobbey’s Anno- 


tated Statutes of 1909, provides for road improvement tax levy; under 
this section road districts, this county, in 1910 petitioned the county board 
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to make a special levy of five mills; the C. & N. W. Ry. runs through both 
road districts; when the company was notified to pay the taxes, it refused 
to pay this special tax, claiming the tax was unconstitutional. I herewith 
enclose the letter and citations received by me from the company. The 
information sought from the legal department is, can the county enforce 
the collection of this special tax levied under said section 6188?” 


If the county board made a levy of fifteen mills in the 
year 1910 for county purposes, exclusive of the five-mill 
special levy for road purposes in the two road districts of 
which you speak, I am inclined to think that the company 
is right in its contention and that the said special five-mill 
levy is void. This is undoubtedly true if the supreme court 
adheres to the law as laid down by it in the case of Dixon 
County v. Chicago, M. St. P. & O. R. Co., 95 N. W., 340: 


“County authorities are prohibited by section 5, art. 9, of the,constitu- 
tion, from assessing a tax against road districts, which, together with the 
assessment for other county purposes exceeds 15 mills on the dollar of 
valuation.” 


In the body of the opinion written in said case it is said: 


“Road districts are not municipal corporations,and can not assess taxes.” 
(Dixon County v. Chicago, M. St. P. & O. R. Co., 95 N. W., 340.) 


I wish to say, however, in this connection, that, in my 
opinion, if the county board of your county did not levy 
to the limit of fifteen mills for county purposes, exclusive 
of said special five-mill levy for road purposes in said two 
precincts, then said special levy will only be void to the 
extent that taken in connection with the levy made for 
county purposes it exceeds the fifteen-mill levy authorized 
by the constitution. 


“A tax in excess of the limit allowed by law, is void only as to such 
excess.” (Union P. R. Co.v. Howard County, 66 Neb. 663.) 


Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
June 19, 1911. Deputy Attorney General. 
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Insurance Companies. 


Where vacancies in the directorate of an insurance company have been 
filled, in accordance with the provisions of the articles of incorpora- 
tion, by directors of a competing insurance company, it is not the 
duty of the state auditor to call a special meeting of the policy- 
holders in order to have their rights and interests conserved. 


Hon. Silas R. Barton, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: I have your letter of the 14th instant, in 
which you say, relative to the recent change in the personnel 
of the officers of the Union Fire Insurance Company, a 
mutual fire insurance company organized in 1886, under 
the law of 1873, that: 


“The officers of the Union Fire have resigned their positions and the 
officers and directors of the Woodmen Fire, a stock company, have sup- 
planted them, thereby placing the management of the affairs of this mutual 
company in the hands of men whose interests are that of competitor. 
The renewals, an item of material value to a company, by this act are 
placed in the hands of these officers of the Woodmen. 

“Article 5 of the by-laws of the Union Fire reads as follows: 

“A vacancy occurring in any of the elective offices or board of directors 
may be filled by a majority vote of said board of directors, and any officers 
so elected to fill vacancies shall hold his office until the next following annual 
election of the company.” 


You inquire whether the article of the by-laws above 
quoted contemplates an entire change of officers, and ask 
whether it will be proper and lawful to call an extra meeting 
of the policy-holders in a case of this kind. 


I am informed that the change in the board of directors, 
to which you refer, came about in this way: The directors 
of the Union Fire Insurance Company resigned one at a 
time, and their places were filled by parties who were also 
directors of the Woodman Fire. I know of no rule of law 
which prevents a man from serving as director in two cor- 
porations at the same time, even though they be competing 
corporations, although oftentimes the propriety of such 
action may well be questioned. It is, I think, probable 
that at the time the constitution and by-laws of the 
Union Fire Insurance Company were adopted it was not 
contemplated that the entire directorate should be changed 
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so quickly and their places filled in the way and manner 
they were filled in this instance. Still, if I am correctly in- 
formed, the vacancies were filled in strict accordance with 
the provisions of the articles of incorporation of this 
company. 

In answer to your second question, I will say that I find 
nothing in the articles of incorporation or in the by-laws of 
the Union Fire Insurance Company which indicates that 
in a case of this kind, or in any other case, a special meeting 
shall be called to fill vacancies. Neither do I find any 
provision of the statute which in express terms, or by 
necessary implication, authorizes your office to call such 
a meeting. I do not wish, however, to be understood 
as asserting that the policy-holders of the Union Fire In- 
surance Company, if their rights are threatened, are 
without remedy. 

I observe from the articles of incorporation that the 
directors and officers of the company are elected at the 
annual meeting of the policy-holders, which is held early 
in January each year. If the policy-holders at that time 
desire a change in the management of the company, they 
doubtless can bring it about. Furthermore, if before the 
annual meeting it becomes apparent that the directors are 
betraying their trust, and are not working for the best 
interests of the corporation, which they were elected 
to represent, I am of the opinion that a policy-holder, one 
having an actual financial interest in its success, can go 
into a court of equity and have the rights and interests of 
the company and its policy-holders conserved. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
June 20, 1911. Deputy Attorney General. 
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Drainage District—Payment of Warrants. 


Warrants legally approved by the board of supervisors of a drainage dis- 
trict should be paid by the county treasurer, even though one fea- 
ture of the drainage system has been held up by injunction. 


J.J. McAllister, Esq., County Attorney of Dakota County, 
Dakota City, Neb. 


Dear Sir: Your letter to Attorney General Martin, ask- 
ing for an opinion on the following question, has been re- 
ceived by this office: 


“Where one feature of a proposed drainage system is held up by in- 
junction, should the county treasurer pay warrants drawn on him by 
the district officials where he has the money which has been paid to him 
as assessments on the land under the ditch?” 


You state that some of the taxpayers have paid under 
protest; that others have paid without protest; and that 
all of them demand that the treasurer retain the taxes so 
paid and refuse to pay any of them out on warrants of the 
district officials until the injunction is finally determined. 

Under the law relating to drainage matters, it is made the 
duty of the treasurer to pay any money in his hands upon 
warrants signed by the chairman and attested by the 
secretary of the board of supervisors, when the same shall 
be presented for payment. (Cobbey’s Annotated Statutes 
of 1909, sec. 5589.) It is also stated in this law, as follows: 


“The law of this state, under which county warrants are issued, sold, 
transferred, assigned, presented for payment and paid, shall apply to all 
warrants issued by virtue of the provisions of thisact.”” (Cobbey’s Anno- 
tated Statutes of 1909, sec. 5590.) 


The conclusion must be then that the law of the state 
as to county warrants applies in toto to the warrants drawn 
under this drainage law. I find a decision of our court as 
to county warrants, which came up from your county, 
which seems exactly inpoint. I refer to Taylor v. Davey, 
55 Neb., 154, where it is said: 


“A court of equity will not, at the suit of a private individual, enjoin 
the payment of a county warrant where a complete and adequate remedy 
is afforded by law.” 


Now, if the treasurer could not be enjoined directly from 
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paying these warrants, as this case holds, then he would not 
be enjoined indirectly when one portion of the drainage 
project is stopped by injunction. 

T am, therefore, of the opinion that any warrants legally 
approved by the board of supervisors of the district should 
be paid by the county treasurer. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By FRANK E. EDGERTON, 
June 26, 1911. Assistant Attorney General. 


Hunting License—Fish. 
Boys under the age of eighteen years may secure hunting licenses. 


Fish caught in boundary streams may be lawfully sold in the state of 
Nebraska. 

Henry N. Miller, Esq., Chief Deputy Game Commissioner, 
Lincoln, Neb. 

Dear Sir: You have asked this department for opinions 
as to certain specified parts of the game law of the state. 
Your questions are as follows: 

“1. May county clerks refuse to issue hunting licenses to boys under 
eighteen years of age?’ 

“2. May fish caught in boundary streams be lawfully sold in the state 
of Nebraska?”’ 


First. House Roll 240, which was approved and became 
effective April 10, 1911, makes it unlawful for any resident 
of the state to hunt or fish without a license, but has this 
proviso: 

“That all female persons, and boys under the age of 18 years be permitted 
to fish, and that all boys under the age of 18 years, if accompanied by par- 
ent or guardian be permitted to hunt without being required to procure 
a license.” 


It has been argued that the legislature intended to 
prevent boys under eighteen years of age from hunting, un- 
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less accompanied by parent or guardian. If this was the 
legislative intent, it certainly was not correctly expressed, 
for this act provides that boys under eighteen years may 
hunt lawfully with their parents or guardians when without 
licenses, but there is nothing in the law which prohibits a 
boy under eighteen years from securing a license, and once 
he has a license he may lawfully hunt. 

Second. Section 3282a, Cobbey’s Annotated Statutes 
of 1909, provides that nothing in the new game law shall 
be construed so as to apply to any boundary stream of the 
state of Nebraska, except so much of such streams as 
shall be within the distance of 100 feet from the mouth 
of any stream of Nebraska contributary thereto. This 
was a special act, enacted in 1905, and makes the boundary 
streams of the state free fishing territory. 

Section 3258, Cobbey’s Annotated Statutes of 1909, 
provides that any one who shall have in his possession or 
sell, or offer to sell, ‘“‘any of the birds, animals or fish, 
except of the following varieties, sturgeon, cat fish, buffalo, 
carp, suckers, and gar fish, protected by this act, shall be 
deemed guilty of a misdemeanor.” 

Section 3244, Cobbey’s Annotated Statutes of 1909, 
defines the word ‘‘fish,” as used in the new game law, as 
follows: 


“The word fish includes all the fish mentioned herein and now or here- 
after within this state and not held by private ownership legally acquired.” 


Section 3246, Cobbey’s Annotated Statutes of 1909, pro- 
vides that possession of fish at any time shall be prima 
facie evidence that such fish were unlawfully taken. 

Section 3282a, referred to above, was passed in 1905 
and was a modification of the entire game law to remove all 
statutory restrictions from the boundary streams, thereby 
making legal again fishing in those streams at any time of 
the year. Any person would, therefore, be within his rights 
in taking the fish from the boundary streams, and such 
fish, when in possession or when offered for sale, would not 
be, as defined in section 3244, such fish whose possession or 
sale is inhibited by section 3258, because they were held by 
private ownership legally acquired. 
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I am aware this department has hitherto held that it 
is no defense for a person found in possession of game during 
the closed season to say it had been killed lawfully in some 
other state. (Report and Opinions of Attorney General 
for 1901-1902, p. 192; Report and Opinions of Attorney 
General for 1905-1906, p. 135.) However, I do not believe 
that the writer of these opinions took into consideration 
section 3244 of the statutes. 

The decisions of other courts are somewhat at conflict 
on the question of whether fish lawfully acquired outside 
of the state may be lawfully held in possession or for sale 
in the state. A number of courts have held that the 
possession of fish, no matter how acquired, is unlawful 
_under their statutes. However, there are a number of well 
reasoned cases contra. : 

The principal point involved in your question was raised 
in the case of Commonwealth v. Beilstein, 29 Pa. Sup. Ct. 
Rep., 273. It was lawful for the people of Pennsylvania 
to fish in the waters of Lake Erie. The defendant did so 
fish in Lake Erie, and sold his catch in the city of Alle- 
gheny. The Pennsylvania court held that, having been 
permitted to take these fish legally, the state could not make 
it a crime for him to retain them in possession or sell them. 


“In our opinion, it is manifestly unreasonable to suppose that the 
legislature made it lawful to catch and kill the fish in question in Lake 
Erie, during the closed season as to the interior waters of the state, and 
then provided a severe penalty against citizens of Pennsylvania purchasing 
and having in their possession for sale fish lawfully caught in Lake Erie 
by duly licensed fishermen. If this is not the correct construction of the 
acts in question, then what is the meaning of the said thirty-second section? 
It plainly provides that the prohibition and penalties therein shall not be 
construed or held to apply to any lake partly within the boundaries of 
this state norto any fish caught within the waters in this section mentioned. 
Manifestly Lake Erie is one of the waters referred to in this section and if 
the prohibition and penalties do not apply to any fish caught therein, it 
is absurd to say that the prohibition and penalties apply to a fish dealer 
in Allegheny county who had in his possession for sale some of the fish, 
lawfully caught in Lake Erie, to which the said prohibition and penalties 
do not apply.”” (Commonwealth v. Beilstein, 29 Pa. Sup. Ct. Rep., 376.) 


Under the Texas statute it was declared that it was not 
unlawful to sell game fish taken in certain counties, among 
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which was Harrison county. In Hall v. State, 106 8. W., 
149, the defendant took the fish in this county and sold 
them there. In his opinion in this case, Judge Davidson 
made the following statement: 


“We deem it hardly necessary, in the attitude of the case, to decide the 
question of the authority,of the legislature to authorize a party to catch 
fish and reduce them to his possession, and acquire ownership and prop- 
erty in them, and then punish the party for the sale of such fish. In the 
opinion of the writer, the legislature would hardly have such authority. 
After it became his property, and it was acquired as authorized by the legis- 
lature, it would occur to the writer that the party would have a right to 
dispose of his property.” 


In a recent Iowa case, (Little v. Green, 123 N. W., 368), 
it was held that an exemption of boundary streams, similar 
to the Nebraska statute, section 3282a, applies only to the 
main channel of the stream. The inference to be drawn from 
the language of the court is that fishing is free and un-_ 
hampered in the real boundary stream. To say that men 
might freely fish there and then to make it a crime to hold 
in possession any fish caught would clearly be outside of 
the legislative intent. 

While this question is a close one, and one which ought 
to be passed upon by the courts, it seems to me it was the 
intention of the legislature to permit the lawful taking of 
fish from boundary streams and to permit possession and 
sale of the fish after they had been taken. I am aware that 
the provisions in the statute prohibiting the possession or 
sale of game fish in the closed season were enacted in order 
to enable you to better enforce the game law, and I have 
no doubt those provisions are most helpful to your de- 
partment, but this latter enactment of the legislature seems 
clearly to permit the capture and sale of fish from the 
boundary streams. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By FRANK E. EDGERTON, 
June 30, 1911. Assistant Ajtorney General. 
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Convicts—Equipment When Released. 


A released convict should be given suitable clothes, $10 in money, and a 
ticket to his place of employment, or his home. 


James Delehanty, Esq., Warden of Penitentiary, Lancaster, 
Neb. 
Dear Sir: I beg to acknowledge receipt of your message 
over the telephone, asking for an opinion on section 7, chap- 
ter 184, Session Laws of 1911. This section is as follows: 


“Upon the release of any prisoner from the penitentiary, the warden 
shall provide him with suitable clothing, with ten dollars in money, and 
shall procure transportation for him to his place of employment. The 
warden shall make the same provision for any prisoner discharged from the 
penitentiary by expiration pf his maximum sentence, save that he shall 
procure transportation to his home, if within this state; if not, to the place 
of his conviction or to some place not more distant, selected by the 
prisoner.” 

The act, of which this is a part, engrafts upon the criminal 
code the principle of the indeterminate sentence. It also 
establishes a prison board, whose duties, among others, 
are to enforce the provisions of the act. It might be argued, 
if there were opposition to this law, that the legislature had 
included two subjects in the same act, and that it was un- 
constitutional. Of course, these two subjects are cognate, 
and it is entirely possible for the courts to say the act con- 
forms to constitutional requirements. 


In section 7, however, I believe the legislature intended 
to equip every convict who leaves by the front door. It is 
first provided that, upon parole, the warden shall equip the 
prisoner with suitable clothes, give him $10 and a ticket to 
his place of employment. It is next provided that those who 
are not paroled, but who serve out their entire sentence, 
come within this bounty of the state. 

The question might be raised as to whether the prisoner 
pardoned just before the maximum term expired would be 
included. I think so. I think the legislature so intended. 
I believe the courts would so hold. 


It is the opinion of this department that you should pay 
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released convicts, under this section, so long as your ap- 
propriation lasts. 
Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By FRANK E. EDGERTON, 
July 7, 1911. Assistant Attorney General. 


Sheriff Fees. 


Where the sheriff actually performs the duties of jailer, in addition to his 
duties as sheriff, he is entitled to the compensation provided for 
the performanee of such duties as jailer. 


W. H.C. Rice, Esq., County Attorney of Merrick County, 
Central City, Neb. 


Dear Sir: I am in receipt of yours of the 12th instant, in 
which you submit the following-question, and ask the opin- 
ion of this department thereon: 


“Is a sheriff entitled to jailer fees in addition to his fixed salary?” 


Our supreme court has recently rendered an opinion in 
which it says that section 13, chapter 46, Compiled Statutes 
of 1907, recognizes a distinction between the duties of the 
office of sheriff and those of the position of jailer, and gives 
the sheriff the election to act as jailer in person; and, if the 
sheriff does not so elect, it provides that the jailer shall be 
a deputy appointed by the sheriff. The opinion goes further 
and holds that if the sheriff actually performs the duties 
of jailer, in addition to his duties as sheriff, he is entitled 
to the compensation provided for the performance of such 
duties as jailer. (Dunkle v. County of Hall, 89 Neb., 585.) 

Hence, it follows that in cases where the sheriff performs 
the jailer’s duties along with the duties of sherifi’s office, he 
is entitled to the salary as sheriff and also jailer’s fees. 
But, where the duties of jailer are performed by some 
other person, he only, and not the sheriff, is entitled to the 
jailer’s. fees. 

Very respectfully, GRANT G. MARTIN, 

July 13, 1911. f Attorney General. 
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Motor Vehicle Transfer—Fee. 


The fee provided for the transfer of motor vehicle ‘registration should be 
paid to the county treasurer of the county in which the applicant 
for the transfer resides. 


Hon. Addison Wait, Secretary of State, Lincoln, Neb. 


Dear Sir: This office is in receipt of a letter from you 
asking advice on the following question: 


“Does the $1 fee provided in the transfer of ownership of motor vehicles 
go to the state or to the county, where the transfer is made?” 


Section 2, of the amended motor vehicle law, reads, in 
part, as follows: 


“Every owner of a motor vehicle registered as herein provided shall be 
considered and treated as the owner thereof until there shall be filed in the 
office of the secretary of state an original’ bill of sale, or certified copy of 
same, showing a change of ownership and accompanied by an application, 
on a blank furnished by said secretary of state, requesting registration of 
such change of ownership, also accompanied by a fee of One Dollar ($1.00) 
for registering such change of ownership.” 


Section 3, of the same law, is as follows: 


“All registration fees provided for in this act shall be paid to the treasurer 
of the county in which the applicant for registration resides and shall 
be credited to the county road fund for the construction and maintenance 
of permanent roads. The county treasurer shall issue a receipt in dupli- 
cate and one copy of such receipt shall be filed with the secretary of state. 
No motor vehicle shall be registered and no change of ownership shall be 
recorded unless the application for same shall be accompanied by such , 
county treasurer’s receipt showing that the proper fees have been paid.” 


It will be seen that section 3 is comprehensive and in- 
cludes all registration fees provided for in this act. All 
such fees are to be credited to the county road fund. 

“No change of ownership shall be recorded unless the application for 


same shall be accompanied by such county treasurer’s receipt showing 
that the proper fees have been paid.” (Sec. 3.) 


It is true there is an apparent conflict in the provisions 
of this act as to the payment of fees on the transfer of regis- 
tered vehicles. However, Attorney General Martin has 
already held that in a case like this the last words stand and 
the former ones are to be disregarded. (Opinion given 
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County Attorney Bozarth, Gosper county, April 28, 1911.) 
He based this opinion on the decisions of our supreme court 
in the following cases: Ryan v. State, 5 Neb., 276: Albert- 
son v. State, 9 Neb., 429; Van Horn v. State, 46 Neb., 62. 
In the Van Horn Case, it was said: 


“There is certainly a conflict between the proviso ‘of this section, re- 
quiring in counties with city districts that the remainder of the territory 
shall be divided into three districts, and other portions of the act. * * * 
But, in Albertson v. State, 9 Neb., 429, and Ryan v. State, 5 Neb., 276, it 
was held that where there is an irreconcilable conflict between different 
sections, or parts of the same statute, the last .words stand, and those in 
conflict therewith are repealed.” 


Under these circumstances, I feel sure the provisions 
of section 3 should prevail over those of section 2, where 
there is a conflict. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By FRANK E. EDGERTON, 
July 13, 1911. Assistant Attorney General. 


Foreign Corporations—Occupation Tax. 


Foreign corporations doing business in Nebraska must pay an occupation 
tax on such capital stock as is actually employed in intra-state 
business. : 


Hon. Addison Wait, Secretary of State, Lincoln, Neb. 


Dear Sir: I beg to acknowledge receipt of your letter 
of the 10th instant, asking the opinion of this department 
on the following question: 


“Must foreign corporations doing business in Nebraska, and subject 
to the occupation tax as provided by Senate File 78, or chapter 29 of 
the Session Laws of 1911, pay on their entire capitalization or the amount 
actually employed within the state?” 


Senate File 78, being chapter 29 of the Session Laws of 
1911, is an amendment to sections 144f and 144g, of chapter 
16, Compiled Statutes of 1909. This amendment makes it 
the duty of every foreign corporation now doing business, 
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or which shall hereafter engage in business, in this state, 
to procure annually from the secretary of state an occupa- 
tion permit authorizing the transaction of such business in 
this state, and fixes the graduated amounts which must be 
paid by the corporations according to their capital stock. 
This occupation fee is made due and payable July 1, of each 
and every year, and if it is not paid by September 20 it 
becomes delinquent and a penalty of $10 is added. The 
governor of the state is authorized to issue annually a 
proclamation declaring the charters of delinquent domestic 
corporations forfeited, and the right of delinquent foreign 
corporations to do business in the state forfeited, unless 
the occupation tax and penalty are paid by November 30 
following such proclamation. 

Your question, regarding the payment of this fee by 
foreign corporations, seems to have been definitely settled 
by the United States supreme court in the case of Western 
Union Telegraph Co. v. Kansas, 216 U. 8., 1, and in the 
ease of Ludwig v. Western Union Telegraph Co. 216 U. &., 
146. The Kansas statute provided for a tax, which in the 
case of Western Union Telegraph Company, with a 
capital stock of $100,000,000, amounted to $20,100. The 
company refused to pay the tax, and an action was brought 
by the state to obtain a decree ousting and restraining that 
corporation from doing in Kansas ,any telegraph business 
which was wholly intra-state. The Kansas court rendered 
a decree prohibiting and enjoining the telegraph company 
from transacting intra-state business in Kansas as a cor- 
poration. The opinion in this case in the United States 
supreme court was written by Mr. Justice Harlan, and it 
was held: 


“The rule that a state may exclude foreign corporations from its limits 
or impose such terms and conditions on their doing business therein as it 
deems consistent with its public policy does not apply to foreign corporations 
engaged in interstate commence; and the requirement that the telegraph 
company pay a given per cent of all its capital, representing all its business, 
interests and property everywhere, within and outside of the state, op- 
erated as a burden and tax on the interstate business of the company in 
violation of the commerce clause of the constitution, as well as a tax on its 
property beyond the limits of the state, which it could not tax consistently 
with the due process of law enjoined by the fourteenth amendment.” 
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The Ludwig Case went to the United States supreme 
court from Arkansas on a similar statute. This opinion 
was, likewise, written by Mr. Justice Harlan, and he says 
the case can not be distinguished in principle from Western 
Union Telegraph Co. v. Kansas, supra. In this case it 
was held: ~ 


“A state statute which requires a foreign corporation engaged in inter- 
state commerce to pay, as a license tax or fee for doing intra-state business, 
a given amount on its entire capital stock whether employed within the 
state or elsewhere, directly burdens the interstate business of such cor- 
poration and its property outside the jurisdiction of the taxing state and 
is unconstitutional and void; and so held as to the Wingo law of Arkansas 
of May 13, 1907.” 


In the course of his opinion, Mr. Justice Harlan said: 


“The capital stock of the company represents, we repeat, allits business, 
property and interests throughout the United States and foreign countries, 
and the requirement that the company, engaged in interstate commerce, 
may continue to do a local business in Arkansas, and escape the heavy 
penalties prescribed, must pay a given amount (in this case $25,050), 
based on all its capital stock merely for filing its articles of incorporation 
with the secretary of state, is, in effect, a direct burden and tax on its in- 
terstate business, as well as on its property outside of the state. The case 
can not be distinguished in principle from Western Union Tel. Co. v. Kan- 
sas, ante, p. 1, and Pullman Company v. Kansas, ante, p. 56, recently 
decided. The difference in the wording of the Kansas and Arkansas 
statutes can not take the present case out of the ruling of the former cases. 
On the authority of the Kansas cases, and for the reasons stated in the 
opinions therein, we hold the statute in question to be unconstitutional 
and void, as illegally burdening interstate commerce and imposing a tax 
on property beyond the jurisdiction of the state.” 


It seems clear, from a study of these recent decisions of 
the United States supreme court, that the utmost the state 
may expect is an occupation tax collected under Senate 
File 78 on such capital stock as is employed in intra-state 
business. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By FRANK E. EDGERTON, 
July 13, 1911. Assistant Attorney General. 
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Primary Ballot—Blank Spaces. 


Blank lines should be placed on the primary ballot, so as to permit voters 
to write in the names of candidates not printed on the ballot. 


Amos E. Gantt, Esq., County Attorney of Richardson 
County, Falls City, Neb. 


Dear Sir: I have your letter of the 15th instant, in which 
you ask the following question: 


“Under the provisions of the amended primary law, should blank lines 
be placed on the ballot so as to permit voters to write in the names of 
candidates not printed on the ballot?” 


You have called my attention to the fact that section 
5869, Cobbey’s Annotated Statutes of 1909, as amended, 
omits the provision which required that as many blank 
lines be left on the ballot as there are candidates to be named 
for that office. This omission would seem to imply that the 
legislature did not intend blank spaces be provided, but you 
will observe that the same section further provides that the 
official primary ballot shall be printed substantially as is 
required by law for official ballots used at the general elec- 
tion. 

Section 5819, Cobbey’s Annotated Statutes of 1909, re- 
lating to the official ballot for the general election, provides 
that beneath all candidates, placed there by nomination 
or by petition, a blank space shall be provided, into which 
electors may write the name of any person for whom they 
wish to vote and whose name is not printed upon the ballot. 
This section, when construed in connection with the one 
above referred to, which relates to the primary ballot, 
would be sufficient authority for leaving such blank spaces. 
In any event, I think it wise to permit the elector to have 
the largest possible discretion in making his selection of 
candidates. 

It is true, that those whose names are printed upon the 
ballot have paid their filing fee, but this they do for the 
privilege, and evident advantage, of. having their names 
printed upon the ballot. The payment of a filing fee should 
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not bar an elector from expressing his preference outside 
of those whose names appear upon the ballot in printed 
form. 
Very respectfully, GRANT G. MARTIN, 
July 17, 1911. Attorney General. 


Loan and Savings Association—Articles of Incorporation. 


Articles of incorporation of a loan and savings association may be approved 
by the state banking board without the amount of the authorized 
capital stock being designated therein. 


Hon. E. Royse, Secretary, State Banking Board, Lincoln, 
Neb. 
Dear Sir: This office is’ in receipt of a communication 
from you, asking for an opinion on the following question: 
“Should the articles of incorporation of a loan and, savings association 


be approved without having the amount of the authorized capital stock 
stated in the articles?” 


Under the incorporation law, prior to the enactment of 
the legislature of 1911, building and loan associations were 
not required to file their articles of incorporation with the 
secretary of state. (State ex rel. Bullard v. Searle, 125 N. 
W., 592.) In the case just cited, the supreme court 
interpreted section 126, chapter 16, Compiled Statutes of 
1909. Under that interpretation, building and loan asso- 
ciations were not required to file their articles with the 
secretary of state and pay the filing fee required under 
section 3, article 2, chapter 83, Compiled Statutes of 1909. 

The recent legislature, however, saw fit to amend section 
126, supra, and by specific enactment to provide that the 

- articles of such associations must be filed with the secretary 
of state as well as with the state banking board. (Session 
Laws of 1911, ch. 28, p. 179.) 

Associations of this kind are authorized to begin business 
upon approval of their articles of incorporation, constitu- 
tion, and by-laws by the state banking board. Nothing is 
said about capital stock in the act providing for the incor- 
poration of this kind of associations. The very nature of 
the business is such as precludes a statement as to capital 
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stock. A building and loan association is one supposed to 
have been organized for the mutual benefit of its members 
or stockholders. There is a minimum membership of five 
provided, but no maximum. The individual member may 
not own, in his own right, more than $5,000 par value of 
the stock in any such corporation. The number of members, 
therefore, and the individual holdings determine the amount 
of stock issued by the corporation. 

The peculiarity as to this sort of corporation is commented 
upon by Judge Barnes in deciding the case of Nebraska 
Central Building & Loan Assn. v. Board of Equalization, 
78 Neb., 476, as follows: 


“It appears that they may commence business upon the approval of 
their articles of incorporation, constitution and by-laws, without any 
capital. This privilege is not accorded to any other class of corporations. 
They are not required to have any fixed capital stock. Their stockholders 
may withdraw from the association after 90 days on 30 days’ notice. In 
fact, such associations have no capital stock, in the proper sense of the 
word.” 


Manifestly, it would serve no useful purpose to fix a 
limit beyond which none of this stock can be issued. Such 
a limit would only curtail legitimate activity of the associa- 
tion in pursuing the purpose, of its organization. 

By reason of the plain words of Judge Barnes in con- 
struing the act relating to building and loan associations, 
I am constrained to say that a statement of authorized 
capital stock is not necessary in articles of incorporation of 
such an association. 

Very respectfully, 
GRANT G.- MARTIN, 
Attorney General, 
By FRANK E. EDGERTON, 
July 20, 1911. Assistant Attorney General. 


Railroad—Taxation. 


A railroad company should be assessed for municipal taxation on the 
fraction of road lying within the city limits. 
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Mr. Henry Seymour, Secretary, State Board of Equalization 
and Assessment, Lincoln, Neb. 


Dear Sir: This office acknowledges receipt of your verbal 
request for an opinion as to the apportionment of assessment 
of the Illinois Central Railroad, a corporation which has 
no physical property in this state. You state that this 
road has been assessed $10,000 by the state board, and that 
in the past the road has been subject to a municipal tax in 
Omaha on the entire assessment. 

You have also transmitted to this office a letter from 
General Agent John R. Webster, representing the Illinois 
Central Railroad in Omaha, in which he protests against 
paying municipal taxes on the entire $10,000, which is ° 
assessed against this company. As a reason for his pro- 
test, he alleges that his company owns no track in this state 
and uses a total mileage of 1.448 belonging to another 
corporation; that .358 of a mile lies within the city of Omaha, 
while 1.09 miles lie outside of the city. Mr. Webster 
suggests that it is an error to make a return for terminal 
taxation of the entire $10,000, that his road should pay 
municipal taxes only on the proportion of the road which 
lies within the city limits. 

In section 11, article 10, chapter 77, Compiled Statutes 
of 1909, I find that the state board is authorized to find the 
unit basis of city and village taxation, as follows: 


“The board shall first ascertain and find the total value of all the prop- 
erty of each company in the entire state of Nebraska. From the amount 
so ascertained shall be deducted the value of all the tangible property of 
said company except rolling stock, and the residue so ascertained shall 
be divided by the total number of miles of railroad main track in Nebraska 
owned by each railroad company, and by the total number of miles of 
railroad main track over which each car company and freight line com- 
pany has run cars during the preceding year, and the quotient shall be the 
unit basis of city and village taxation of such property.” 


Under the definitions in the terminal taxation statute, 
it seems clear that the Illinois Central, which merely runs 
its trains over the road of another corporation in Nebraska, 
might be called a car company, which is defined as follows: 


“The term ‘car company,’ shall include any person, association, or 
corporation owning or operating sleeping cars, refrigerator cars, stock 
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cars, furniture cars, or cars of any other description, over any line or lines 
of railroad, or parts thereof, in this state.” (Compiled Statutes of 1909, 
_ch. 77, art. 10, sec. 3.) 


The Illinois Central operates cars over this line into 
Omaha, and it seems clear that the rule for determining the 
amount apportioned for terminal taxation is laid down in 
section 11, supra, and might well be applied to it in its 
guise as a car company, as defined above. 

Suppose the Illinois Central ran its trains to Lincoln over 
the tracks of another railroad, and the state board should 
assess it $10,000 as at present, it is plain that this assessment 
would then be apportioned under the rule, according to 
- the mileage traversed in each city and village on its line. 

I can see no escape from the conclusion that the same 
would be true where the road operates over a line 
passing through a portion of Douglas county and into 
Omaha. The company would only be liable for municipal 
taxation on the fraction of road lying within the city limits. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By FRANK E. EDGERTON, 
July 20, 1911. Assistant Attorney General. 


Primary Election—Nominations. 


Names of all offices which are to be filled at the general election should be 
designated on the primary ballot, and under same blank spaces 
should. be left where the voters may write in the namesof those 
whom they wish to fill the offices. Votes received in this manner 
should be ‘counted and canvassed the same as any other vote. 


An elector is authorized to write upon his party ballot the name of any 
person for any office which he may select, though such person may 
happen to be one who has already filed for the same office on another 
party ticket. Such votes should be counted and canvassed the same 
as any other vote. (See State v. Wells No. 17824.) 


If a candidate is nominated by his name being written on the ballots, he 
is not required, under the present law, to file an acceptance of 
such nomination with the county clerk. 
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Frank L. Dinsmore, Esq., Assistant County Aitorney of 
Johnson County, Tecumseh, Neb. 


Dear Sir: I have the honor to acknowledge receipt of 
yours of the 20th instant, in which you submit the follow- 
ing inquiries: * 

“1. Where no one has filed as a candidate for a particular office in one 
of the political parties and no printed name appears on the official primary 
ballot of that party, should blank spaces be left on said ballot tabe filled 
in by the voters of that party at the primary election for that particular 
office, and should votes received by the person whose name is so written 
in be counted and can¥assed?” 

“2. Where two or more candidates have filed for the same office in one 
of the political parties, and no filing at all has been made by any one for 
the same office in another political party, can the voters of the latter party 
write in the name of either of the candidates who have filed in the other 


political party and whose nathes appear on that party ballot, and should 


the names of candidates written in by voters be counted and canvassed?” 


“3. If a candidate is nominated by writing in his name, should he file 
an acceptance or indicate in any manner acceptance of the office to the 
county clerk, and, if so, when?” 


Answering your first question will say I have recently 
held that the names of all offices which are to be filled at 
the general election should be designated on the primary 
ballot and under same a blank space left where the electors 
may write in the names of those whom they wish to fill 
the office. This is not a strict construction of the primary 
law as amended by the last legislature, but the tendency 
of our supreme court has been to a liberal interpretation 
so as to allow the voter a large discretion in making selection 
of candidates for office, besides the practice over the state 
generally for several years has been to permit this arrange- 
ment of the ballot. 

Answering your second question, I think an elector is 
authorized to write upon his party ballot the name of any 
person for any office which he may select, whether such per- 
son may happen to be one who has already filed for the same 
office on another party ticket or not, and when the elector 
does this I think his vote should be counted and canvassed 
the same as any other vote. 

Answering your third question, I find that the law which 
requires the filing of an acceptance by the candidate re- 
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ceiving the nomination by the electors writing his name in 
their ballots has been repealed and nowhere in the law do 
I find a provision requiring the filing of such an ep 
ance. 

I, therefore, conclude that where one receives votes 
sufficient to nominate him by the electors writing in his 
name, he thereby becomes a candidate of that party, for 
that office, and his name should be placed on the official 
ballot at the general election, unless he sees fit, at least 
fifteen days before the general election, to file with the 
proper officers a declination, as provided by section 5901, 
Cobbey’s Annotated Statutes of 1909. 

Very respectfully, © GRANT G. MARTIN, 


July 21, 1911. Attorney General. 
= RTS 


Primary Election—Ballot. 


Names of all offices which are to be filled at the general election should 
be designated on the primary ballot, whether or not persons have 
filed for such offices, and blank spaces should be left under each 
designated office, where the voters may write in the names of those 
whom they wish to fill the offices. 


M. H. McHenry, Esq., County Clerk of Scotts Bluff County, 
Gering, Neb. 


Dear Sir: I am in receipt of yours of the 19th instant in 
which you enclose two forms, to wit., “A” and “B,” relating 
to the primary ballot, and ask an opinion of this department 
as to which form should be followed. You state in your 
communication that W. W. White, county attorney of 
your county, has requested that you send these forms to 
me and secure an opinion of this department thereon. 

Form “A,” which you present, relates to the democratic 
primary official ballot and gives the names of the offices 
for which candidates of that party have filed, and under 
the name of each leaves a blank space where the voter may 
write in the name of his preferred candidate. 

Form “B”’ is similar, except that it designates all the 
offices which are to be filled at the general election, where- 
as Form ‘“‘A”’ omits the designation of those offices for which 
no one has filed as candidate. 


OPINIONS 133 


It will be observed that Section 5869, Cobbey’s Annotated 
Statutes for 1909, as amended by the last session of the 
legislature, provides that the official primary ballot shall 
be printed substantially as required by law for official 
ballots used at the November election. 

Referring to the general election laws, I find section 5818, 
Cobbey’s Annotated Statutes of 1909, relating to official 
ballots of the general election, provides that nothing in 
this act contained shall prevent any voter from writing on 
his ballot the name of any person for whom he desires to 
vote for an office and such vote shall be counted as if printed 
on the ballot. This presupposes that the names of all the 
offices which are to be filled at the general election shall be 
printed on the ballot and the electors shall have the right 
to indicate their preference as to who shall fill them. 

Construing these two sections together, the one relative 
to the primary ballot and the one relative to the general 
election ballot, it is apparent that the names of all the 
offices which are to be filled at the general election ought to 
appear on the primary election ballot, whether persons 
have filed for such offices or not, and that the blank spaces 
ought to be left under each designated office where the 
elector may designate his choice. 

In a recent opinion I said: 

“It is true, that those whose names are printed upon the ballot have 
paid their filing fee, but this they do for the privilege, and evident advan- 
tage, of having their names printed upon the ballot. The payment of a 
filing fee should not bar an elector from expressing his preference outside 
of those whose names appear upon the ballot in printed form.” 


It follows that Form “B” submitted by you is the one 
which ought to be used at the primary election. 

I am aware that this department has heretofore rendered 
an opinion which seemingly is in conflict with this and the 
same was published in the reports of this department, but 
it was rendered at a time when the primary law was sub- 
stantially different from what it is at the present. 

Very respectfully, GRANT G. MARTIN, 

July 21, 1911. Attorney General. 
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County Treasurer—Settlement. 


The county treasurer is required to make a settlement with the county, 
as provided in section 11069, Cobbey’s Annotated Statutes of 1909, 
and also to make quarterly reports to the county board; as required 
by provisions of the general law. 


C. A. Kingsbury, Esq., County Attorney of Dixon County, 
Ponca, Neb. 


Dear Sir: I beg to acknowledge receipt of yours of the 
19th instant, in which you submit the following question: 


“Is the county treasurer required to make settlement with the county 
board under provisions of section 11069, Cobbey’s Annotated Statutes, 
of 1909, and also a quarterly report as required ‘by other provisions of the 
general law?” 


Said section 11069 provides that a county treasurer shall 
settle with the county board in January and July of each 
year, and at such other times as the county board may 
direct, at which times the county treasurer shall file with 
the county clerk a statement showing the amount of money 
collected since last settlement, ete. If this section of the 
statutes stood alone it would be decisive of the question, 
but there are other provisions which relate to the duties 
_of a county treasurer. 

Section 9476, Cobbey’s Annotated Statutes of 1909, pro- 
vides that every county judge, county clerk, and county 
treasurer whose fees, in the aggregate, exceed a certain 
amount, shall pay such, excess into the treasury of the 
county in which they hold their respective offices. 

Section 9477 provides that each of the officers named in 
section 9476 shall, on the first Tuesday of January, April, 
July, and October of each year, make a report to the board 
of county commissioners, under oath, showing the different 
items of fees received, from whom, at what time, for what 
service, and the total amount received for the current year. 

The sections following the above provide for such officers 
to keep a fee book and also prescribe a penalty for the viola- 
tion to keep such account of fees. These sections are con- 
trolling and, in my judgment, require a county treasurer 
to make a settlement with the county as provided in said 
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section 11069, and also to make quarterly reports to the 
county board, as required by the general provisions of the 
statute referred to. 

Very respectfully, GRANT G. MARTIN, 
July 24, 1911. : Attorney General. 


Legal Newspaper. 


A newspaper, that has resumed publication after a short suspension, is 
not considered a legal newspaper, for the publication of legal and 
other official notices, until said paper has been published within the 
county for fifty-two consecutive weeks, after such suspension. 


P. H. Peterson, Esq., County Attorney of Knox County, 
Wausa, Neb. 


Dear Sir: I have before me yours of the 20th instant, in 
which you state that a weekly paper, published in your 
county for about ten years last past, owing to the sickness 
of its proprietor, was compelled to suspend publication for 
about three months during the present year, after which it 
resumed publication; and that it had all other qualifications 
of a legal newspaper. In substance your question is as 
follows: 


Is this newspaper, under these conditions, a legal newspaper, within 
the contemplation of your statutes? 


Section 11922, Cobbey’s Annotated Statutes of 1909, 
relates to this matter and is as follows: 


“That no newspaper shall be considered a legal newspaper for the pub- 
lication of legal and other official notices unless the same shall have a 
bona fide circulation of at least 200 copies weekly, and shall have been 
published within the county for 52 successive weeks prior to the publi- 
cation of such notices, and be printed either in whole or in part in an office 
maintained at the place of publication.” 


The section immediately following this provides the 
affidavit of publication shall state that said newspaper is 
a legal newspaper, and the affidavit shall be prima facie 
evidence of the fact. 

Under these sections, I do not think it would be safe for 
official notices to be published in this paper until at least 
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fifty-two weeks after it has resumed publication. I am 
quite sure that in cases of official notices, and particularly 
where service is obtained by publication, that if same were 
published in this paper under these circumstances their 
validity might be successfully assailed. This, no doubt, 
would work somewhat of a hardship on the proprietor of 
the paper, and through no fault of his own, but this, of 
course, cannot be weighed against the consequences which 
would result therefrom. 
Very respectfully, GRANT G. MARTIN, 
July 24, 1911. Attorney General. 


Irrigation Companies—Filing of Rates. 


Irrigation companies are required to file their rates with the Nebraska 
State Railway Commission, the same as other common carriers, 
under the provisions of section 5, article 8, chapter 72, Compiled 
Statutes of 1909. 

Rates and charges of an irrigation company can not be changed until 
“application has been made to the Nebraska State Railway Com- 
mission and permission granted by it therefor. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: I have the honor to acknowledge receipt 
of yours of the 15th instant, in which you refer to this 
department the following inquiries and ask an opinion 
thereon: 

1. Are the officers or operators of all irrigation works, in the state, 
except irrigation districts, required to file their rates in the same manner 
as other common carriers, and, if so, when should such filings be made? 

2. Are the officers or operators of such irrigation works prohibited 
from changing their rates as filed until after application has been made to 
this commission and permission granted therefor? 


The last legislature passed an act declaring irrigation 
works, constructed under the laws of this state, to be 
common carriers. Said act also provides, as follows: 


“The owner or operator of any works for the storage, carriage or diversion 
of water except irrigation distriets must deliver all water legally appro- 
priated to the parties entitled to the use of the water for beneficial purposes, 
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at a reasonable rate, to be fixed by the State Railway Commission, accord- 
ing to the law in such cases, relating to common carriers.” 


I have not gone into the subject of this act so as to pass 
upon its constitutionality, and I, therefore, assume it is 
constitutional in all respects. Evidently, the legislature 
intended by this act to place all irrigation works, except 
irrigation districts, under the jurisdiction of the railway 
commission. Section 5, article 8, chapter 72, Compiled 
Statutes of 1909, makes it the duty of all common carriers 
to file with the state railway commission, within thirty days 
after the taking effect of such act, all freight and passenger 
schedules, classifications, rates, tariffs, and charges used 
by said common carrier and in effect on January 1, 1907. 
Your commission has construed the words “rates, tariffs, 
and charges,” used in the provision, to apply to the rates, 
tariffs, and charges of telephone and telegraph companies, 
and other common carriers not engaged in transportation 
of freight and passengers. é 


I think said section 5 is also applicable to the filing of 
rates by irrigation works, and, if such irrigation companies 
have not already filed their rates with the commission, you 
would be justified in serving notice on them to do so within 
a reasonable length of time, and, upon failure on their part 
to do this, the commission would have the right to fix 
reasonable rates therefor. When such irrigation works 
or companies have so filed their rates, tariffs, etc., or when 
same have been fixed by the commission, such irrigation 
companies would not have the right to change the same 
until after application had been made under the provisions 
of subdivision ¢, section 15, article 8, chapter 72, Compiled 
Statutes 1909, which make it unlawful for any common 
carrier to change any rate until permission has been ob- 
tained from the commission. 

Very respectfully, GRANT G. MARTIN, 

July 26, 1911. Attorney General. 


“188 REPORT OF THE ATTORNEY GENERAL 


Taxation—Cattle. 


Where the owner of cattle resides in one county, and his cattle are kept 
on leased land in another county, which leased land is entirely dis- 
connected from the home of the owner, such cattle are properly 
taxed in the county where kept. 


Eugene Burton, Esq., County Attorney of Box Butte County, 
Alliance, Neb. 


Dear Sir: This office is in receipt of yours of the 24th 
instant, in which you make the following statement of 
facts and ask for a ruling thereon: 


H. lives in Box Butte county and has some land leased in Sioux county, 
where he has purchased and kept some cattle since the year 1910 up to the 
present time. He listed these cattle in Sioux county and same were assessed 
in that county for the present year. 


In substance your question is: 


Were these cattle properly assessed in Sioux county, or should they 
have been assessed in Box Butte county, where the owner resided? 


From your statement of facts, I take it that H. does not 
reside on land in your county, which adjoins his leased land 
in Sioux county. If so, I think his cattle were properly 
assessed in Sioux county. Section 10929, Cobbey’s Anno- 
tated Statutes 1909, provides as follows: 


“When the owner of live stock or other personal property connected with 
a farm does not reside thereon the same shall be listed and assessed in the 
county, township or precinct where the farm is situated.” 


According to your statement the cattle were never 
.brought into Box Butte county, but they have remained in 
Sioux county in connection with land leased by him in 
that county, and this land is not connected with the land 
on which the owner resides. Therefore, in my judgment, 
this section of the statutes is authority for assessing said 
cattle in Sioux county. 

This holding is in harmony with the previous one by 
this department, page 46, Report and Opinions of the 
Attorney General, 1905-1906. 

Very respectfully, GRANT G. MARTIN, 

July 27, 1911. Attorney General. 
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Bridges—State Aid. 

A county can not expect state aid in the reconstruction or repair of a bridge 
across a stream, which bridge was not completed under the law 
providing for state aid in the construction of bridges across streams 
175 feet or more in width. 

Forrest Lear, Esq., County Attorney of Keya Paha County, 

Springview, Neb. 

Dear Sir: I beg to acknowledge receipt of your letter 
of the 26th instant to Attorney General Martin, asking 
whether your county could expect state aid ina reconstruc- 
tion of a bridge 140 feet long which crosses one of the chan- 
nels of the Niobrara river. You say that it takes three 
bridges across three separate channels, that the largest 
bridge is out at the present time, and that the two counties 
wish to replace the same. 

You are, no doubt, familiar with the statute recently 
passed which provides for state aid in the construction of 
bridges which cross streams 175 feet or more in width. 
If you were constructing a new bridge across the river at 
this point, I have no doubt that you might expect state 
aid, under House Roll 274, but, inasmuch as the bridge has 
already been constructed and you are intending to rebuild 
a part of it, Iam not sure that the act in question will cover 
your case. It would have the appearance of being a repair 
on the bridge, and this only provides for state aid in the 
repair of bridges completed under the act and accepted by 
the State Board of Irrigation. 

This has not *been done as to your bridge, and there 
is a serious question as to whether any state aid will be 
given under this act for the repair of bridges not constructed 
in conformity to its provisions. If your bridge is to be 
counted a new bridge across that channel of the river, then 
it is hardly of the length required to bring it under this act. 

My idea is that you could hardly expect state aid for 
the reconstruction of this portion of the bridge across one 
of the channels of the river. 

Very respectfully, 
GRANT G. MARTIN, 
Altorney General, 
By FRANK E. EDGERTON, 
July 29, 1911. Assistant Attorney General. 
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Culverts—Construction. 


The county board is authorized to let contracts for the construction of 
culverts needed in road improvement, when the cost exceeds $100. 


C. E. Sandall, Esq., County Attorney of York County, York, 
Neb. : 

Dear Sir: Attorney General Martin has handed me your 
letter of the 28th instant for answer. You ask the opinion 
of this department on several matters relating to bridge 
laws as amended by the last legislature. 

Upon investigation of Jahnel’s bridge bill, sections 6126 
to 6144, Cobbey’s Annotated Statutes of 1909, I find that 
the county board was authorized to let contracts for 
bridges and approaches thereto, culverts, and improvements 
on roads when the cost exceeds $100. The title and body 
of the act also provide for construction of, and payment 
for, culverts in case of emergency by reason of break-down, 
fire, flood, or other cause. 

Now, the amendment to section 6126, Laws of 1911, p. 
391, permits the construction of culverts and road improve- 
ments, and payment therefor up to $500; above that amount 
bids must be secured and contracts let. 

Without doubt, this amendment to section 6126 is 
broader than the title to the act which it amends. The title 
provides for contracts on all bridges, ete., costing more than 
$100. This amendment permits the county board to pro- 
ceed with any construction or improvement of roads, with- 
out contract, where the cost does not exceed $500. But, 
the supreme court of Nebraska has frequently held that 
where an amending section contains nothing not germane 
to the original section it is valid. It can be said, in this 
instance, that the legislature added something that is ger- 
mane to the original section. 

Under the provisions in the original act which per- 
mitted the county board to build and repair culverts upon 
declaring an emergency, nearly every contingency can be 
met. The act was general in its scope, although the title 
is long, complicated, and restrictive. 

I believe you will be justified in advising your county 
board that they are authorized to construct culverts needed 
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in road improvement. Section 6126, as amended, seems 
to call for the same itemized statement whether the work 
is done by the county board or is contracted for by them. 
Very respectfully, 
GRANT G. MARTIN, 
Altorney General, 
By FRANK E. EDGERTON, 
August 1, 1911. Assistant Attorney General. 


Bonds—Maturity. 


Bonds issued for the purpose of compromising the indebtedness of a munici- 
pality should not only have a date certain fixed for their payment, 
but they also should be made payable at any time before maturity, 
at the option of the municipality issuing them. 


O. A. Danielson, Esq., Deputy State Treasurer, Lincoln, 
Neb. 


Dear Sir: In response to your oral request for an ex- 
pression of my views as to what provision as to time of 
payment bonds should contain, which are issued to com- 
promise indebtedness under the provisions of House Roll 
292, Laws of 1903, entitled, “An act to authorize and require 
counties, precincts, townships or towns, cities, villages and 
school districts to compromise their indebtedness and issue 
bonds in payment thereof, and to repeal chapter nine 
(9) of the Laws of 1887, being sections 32, 33, 34, 35, and 
36, chapter 9, Compiled Statutes of the state of Nebraska 
for the year 1901’? (Compiled Statutes of 1909, p. 191), 
I will say that in my opinion such bonds should be made 
payable at a date certain to be fixed in the bonds at a time 
not more than twenty years from the date of their issue, 
and should also contain a provision making them payable 
at any time before maturity at the option of the board 
issuing them. “Such bonds shall be payable in not more 
than twenty (20) years from the date of their issue, or at 
any time before maturity, at the option of the board issuing 
the same.” 

a 
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Not only does the language last above quoted, clearly 
sustain the interpretation herein put on it but the object 
and purpose of the act, it seems to me, clearly indicate that 
such was the legislative intent. 

Bonds issued under the provisions of the act in question 
are issued for the purpose of compromising the indebtedness 
of the municipality issuing them. They can only be issued, 
as you will observe, by referring to the second section of 
said act, Compiled Statutes of 1909, p. 191, when the board 
or city council, as the case may be, are satisfied, by petition 
or otherwise, that the municipality can not pay its indebted- 
ness in full, and when issued they are made payable to the 
holders of the original indebtedness. 

What more natural, under such circumstances, than that 
the legislature should provide, as I think they did provide 
in the act in question, that bonds issued for such a purpose 
should not only have a date certain fixed for their payment 
but that they should be payable also at any time after 
issue, at the option of the municipality issuing them? 

It will be borne in mind that the law does not contem- 
plate such bonds shall ever be sold by the municipality 
issuing them, hence, the municipality is not, in contempla- 
tion of law, directly interested in the question of whether 
they shall bring much or little on the market. 

It must, I think, be conceded that the privilege of paying 
off its bonds at its own option at any time before maturity 

_ is, theoretically at least, and in many instances practically 

- an advantage to the municipality issuing them. This is 
particularly true in cases where the municipality can 
receive no more for the bond if issued without the optional 
clause as to time of payment than if issued with it, so that 
even, if, for the sake of the argument, we admit that the 
statute in question is ambiguous and admits of two con- 
structions, still the construction which we have placed upon 
it should be adopted as being in theory of law most favorable 
to the taxpayers of the municipality issuing the bonds. 

“Statutes which authorize the issuance of bonds by the minor political 


* subdivisions of the state are subjects for strict construction when an in- 
terpretation is necessary, and where, from a careful study and analysis of 
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the whole act and its several parts, the meaning and intent is doubtful, 
the doubt should be resolved in favor of the public or taxpayers.” (State 
ex rel. v. Eugene Moore, 45 Neb., 13.) 


Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
August 4, 1911. Deputy Attorney General. 


Police Magistrate—Election— Jurisdiction. 


By House Roll 14, the office of police magistrate was established in 
villages. ‘ 


The election of police magistrate should be held at the same polling place 
as the general election, under the supervision of the general election 
board, and separate ballot box and ballots should be had for such 
election, 


In the election of police magistrates only residents of the cities or villages 
can participate. 

A justice of the peace has no jurisdiction over offenses against the ordi- 
nances of the city or village. 


No ordinance of a city or village, authorizing the creation of the office 
of police magistrate, is necessary. 


R. F. Williams, Esq., County Attorney of Garden County, 
Oshkosh, Neb. 

Dear Sir: I beg to acknowledge receipt of your letter of 
the 2nd instant, to Attorney General Martin, asking for 
an opinion as to House Roll No. 14, which is an act to pro- 
vide for the election of police magistrates. Your questions 
are as follows: : 


“1. Is the act mandatory as to the election tinder section 9 of the act, 
and, if so, how are candidates for the office to be nominated?” 


“2. As such election is to be had on the same day of the general election, 
will the election of this police officer be held at the same polling place, 
under the supervision of the general election board?” 


“3. If such election is held as suggested, none other than resident elec- 
tors of the city or village would vote for such officer, would they?” 


“4, As the amended act seems to extend the police magistrate court to 
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villages, does it operate to disqualify justices of the peace to act as police 
magistrates, within the municipal corporation, except in the emergencies 
contemplated by the act?” 

“5, Will it require an ordinance of the city or village conforming to this 
act to authorize the creation of the police magistrate provided in this act?” 


This act, while not expressly creating any office, defines 
the duties and provides for the election, the bond, the fees, 
etc., of police magistrates in cities and villages. It was 
clearly the intention of the author of the act, and the 
legislature in passing it, to provide a police magistrate in 
every city and village in the state. Now, except justice 
of the peace, there has been no police magistrate in the 
villages of the state. The office of police judge or police 
magistrate of such village has not been expressly created 
in the past, and the question arises here whether such office 
will now be created by implication under the terms of this 
act. 

The office of police magistrate is one recognized by the 
constitution. Section 18, article 3, constitution, is as 
follows: 

“Justices of the peace and police magistrates shall be elected in and for 
said district and exercise such jurisdiction as may be provided by law.” 


In House Roll No. 14 the district of police magistrate of 
a city is defined as extending three miles beyond the limits 
of the village. His duties are explained carefully in this 
act. Procedure in his court and the sentences which he 
may inflict are defined. The costs which he may charge 
are set out as well as the bond which he must give before 
entering upon his official duties. The act provides for his 
election on the date of the general election. Provision is 
also: made for his salary and for the filling of the vacancy in 
case of his death, resignation or inability to perform his 
duties. 

I am aware that nowhere in this act does it expressly 
provide for the creation of the office of police magistrate 
in villages or elsewhere, and it might be argued that unless 
an office is created by the legislature there is no office. 
On the other hand, it might be argued that the words of 
the statute here are so plain in defining the duties, etc., of 
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the police magistrate a constitutional office, that the 
establishment of the office is clearly implied. While this 
is a close question, I am of the opinion, in view of the con- 
stitutional provision quoted above, that the office was 
established in villages by this act. 

The election will be held on the same day as the general 
election and under the supervision of the general election 
board. However, in the election of this police magistrate 
only residents of the cities or villages can participate, and 
this will require a separate ballot and ballot box. 

Attorney General Martin has held that voters at the 
primary on August 15th may write in the names of their 
choice for offices, and it is possible nominations will be 
made at the primary for this office, of police magistrate, 
in the villages of the state. If not, candidates may get 
their names on the ballot by petition, and the voters again 
have the privilege of writing in their choice on the general 
election ballot. 

This act gives the police magistrate exclusive jurisdiction 
over all offenses against the ordinances of the city or 
village wherein he is serving. He also has concurrent juris- 
diction with the justice of the peace as to misdemeanors 
under the laws of the state when the fine does not exceed 
$100 or imprisonment three months. This act does take 
from the justice of the peace all jurisdiction over offenses 
against the ordinances of the city or village. 

If my view, as explained above, should be found by the 
courts to be correct, then no ordinance of the city or 
village authorizing the creation of the office of police 
magistrate is necessary. Trusting this has satisfactorily 
answered your questions, I remain, 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By FRANK E. EDGERTON, 
August 10, 1911. Assistant Attorney General. 
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Insurance Company—Removal of Suit. 


If a foreign insurance company shall remove a suit, between itself and a 
citizen of this state, from the state courts to the federal courts, 
the auditor of public accounts should revoke and cancel its license 
to do business within the state. 


Hon. Silas R. Barton, Auditor of Public Accounts, Lincoln, 
Neb. 

Dear Sir: I have your favor of the 14th instant, in which 
you say: 

“The attorneys for a New York fire insurance company have a case in a 
district court of this state which they desire to remove to the federal court, 
but they find that section 1948a, chapter 16, Compiled Statutes of Nebraska, 
makes it mandatory on the auditor to forthwith cancel, revoke, and annul 
the authority of any insurance company which shall remove any suit 
between itself and a citizen of this state from any district court to the 
federal court.” 

“In order that I may have in my files an opinion bearing upon this 
matter, may I ask whether there has been any decision bearing upon the 
constitutionality of this section, and, if not, whether, in your opinion, such 
prohibition and the penalty provided are constitutional?” 


Section 1948a, chapter 16, Compiled Statutes of Nebraska, 
reads as follows: 

“Whenever there shall be filed with the auditor of the state a certified 
copy of the petition filed in any district court of this state by any foreign 
company, association or corporation heretofore or hereafter authorized to 
transact the business of insurance in any of its forms in this state, showing 
that any such company, association or corporation has removed any suit 
between itself and a citizen or citizens of this state to the federal court, 
he shall forthwith cancel, revoke and annul the authority of such company, 
association or corporation to transact the business of insurance in any of 
its forms in this state.” 


You will observe that this statute, by its terms, does 
not attempt to prevent the removal of any case from the 
state to the federal courts, nor does it require as a condition 
precedent to the right to do business in the state that any 
foreign corporation coming into the state shall agree not to 
remove cases to the federal courts. If it did either, the 
law would be unconstitutional and void. (Southern Pacific 
R. Co. v. Denton, 146 U. S., 202; Insurance Co. v. Morse, 
20 Wall, 445; Barron V. Burnside, 121 U. S., 186.) 

The law of this state, above quoted, simply provides, you 
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will observe, that in case a foreign insurance company doing 
business: in the state removes any suit between itself and 
a citizen or citizens of this state to the federal court for trial, 
the auditor shall, when the fact of such removal is shown in 
the way specified in the law, revoke and annul the authority 
of such company to transact the business of insurance in 
this state. ‘4 

T am of the opinion that the legislature did not transcend 
its powers when it enacted the statute in question, and that 
same is constitutional and valid. 


“Foreign corporations do business here not by right, but by comity, 
and the state may, at pleasure, revoke the privilege which it has granted 
such corporations. 

“The revocation of the privilege given a foreign corporation to do 
business here is not theinfliction of a penalty.” (State v. Standard Oil Co., 
61 Neb., 29.) 


While said provision of statute has not been passed upon 
directly by the supreme court of this state, no necessity 
therefor, having yet arisen, similar provisions in the laws of 
other states have been upheld many times by the courts 
of such states, and in at least two instances by the supreme 
court of the United States. 


“The legislature of Wisconsin enacted that if any foreign insurance 
company transferred a suit brought against it from the state courts to the 
federal courts, the secretary of state should revoke and cancel its license to 
do business within the state. An injunction to restrain him from so doing, 
because such a transfer is made, can not be sustained. The suggestion that 
the intent of the legislature is to accomplish an illegal result, to wit.,.the 
prevention of a resort to the federal courts, is not accurate. The effect of 
this decision is that the company must forego such resort, or cease its 
business in the state. The latter result is here accomplished. 

“As the state has the right to exclude such company, the means by which 
she causes such exclusion, or the motives of her action, are not the subject 
of judicial inquiry.” (Doyle v. Continental Insurance Co., 94 U. 8., 535.) 


“A state has the power to prevent a foreign corporation from doing busi- 
ness at all within its borders unless such prohibition is so conditioned as to 
violate the federal constitution, and a state statute which, without requir- 
ing a foreign insurance company to enter into any agreement not to remove 
into the federal courts cases commenced against it in the state court, 
provides that if the company does so remove such a case its license to do 
business within the state shall thereupon be revoked is not unconstitutional. 
Doyle v. Continental Insurance Co., 94 U.S.; 535, followed and held not to 
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be overruled by Barron v. Burnside, 121 U.§., 186, or any other decision 
of this court.’’ (Security Mutual Life Ins. Co. v. Prewitt, 202 U. 8., 246.) 
Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
.By GEORGE W. AYRES, 
August 15, 1911. Deputy Attorney General. 


County High School Expenses. 


The board of county commissioners should not reduce the amount certi- 
fied to the county clerk for the running of a county high school by 
its board of regents unless such estimate exceeds the limit fixed by 
statute or is palpably unreasonable. 


William J. Ballard, Esq., County Attorney of Kimball 
County, Kimball, Neb. 

Dear Sir: I am in receipt of yours of the 12th instant, in 
which you state that the board of regents of the county high 
school of your county has made an estimate of the amount 
of money necessary for running the county high school for 
the coming year; that they have certified the amount to 
the county clerk, as provided by law; and that the county 
commissioners of your county, at a recent meeting, reduced 
the amount so certified by the board of regents to about one- 
half. You further state that both boards have asked that 
a ruling of this department be procured upon the question 
as to whether the board of county commissioners has the 
authority to reduce the amount found necessary for the 
running of the county high school by its board’ of regents 
and certified to the county clerk. 

There is considerable conflict among the authorities on 
this question, some of the authorities holding to the doctrine 
that the amount or rate of tax so reported within the pre- 
scribed limits should be levied, that the levying body has 
no revisory powers over such amount or rate, and that 
mandamus will lie to compel them to levy the tax. Prom- 
inent among these authorities are the following: 


“By the provisions of the act of 1905, full and absolute control and man- 
agement of the public schools in an independent school district is conferred 
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upon the trustees of such district, and when they have exercised their 
discretion as to the rate of tax necessary for the maintenance of the schools 
it can not be questioned by the city council of a city constituting such dis- 
trict.” (Council v. School District of City of Crockett, 44 Tex. Civ. App. 
Rep., 428.) 


“The existing statutes do not authorize the county commissioners to 
revise the decision of the county board of public instruction as to the 
millage required for the maintenance of the necessary county schools of 
the county, when the millage is within the constitutional limits and the 
estimates include no illegal items.’ (Tomasello v. Board of Public Instruc- 
tion, 55 Fla., 341.) 


“County courts have no power to alter the assessment of taxes to build 
school-houses, merely on the alleged ground that the school-house was un- 
necessary; the decision of that question is left to the local directors.” 
(Petition of Powers, Killicullen, et al., 52 Mo., 218.) 


Under other statutes the provisions relating to such 
estimates are held to be merely directory and officers ex- 
ercise a discretion within certain limits. Our own court, in 
construing a statute relating to schools in metropolitan 
cities, seems to have adopted the latter rule. (State v. Mayor 
and City Council of the City of Omaha, 39 Neb., 745.) I 
would consider this case absolutely decisive of the question 
propounded by you, if it were not for the fact that the writer 
of the opinion seems to base it largely upon the fact that 
the school fund has sources of income in that class of cities 
from fines and licenses, and that it necessarily follows that 
the mayor and council would be in a better position to 
judge of the amount necessary to be raised than the board 
which made the recommendation. 

This line of reasoning does not apply to the case here 
submitted. Section 24, of the act, provides that the board 
of regents shall make an estimate of the amount of funds 
required for the support of the schools during the fiscal 
year next ensuing, etc., and that the county commissioners 
or supervisors, when sitting as a board at the time provided 
by law for levying taxes, are authorized and required to 
levy the tax recommended by the board of regents, the same: 
as other taxes are levied. The act also provides that the 
aggregate tax for the county high school, exclusive of the 
levy for paying principal and interest of bonds, shall not 
exceed five mills upon each dollar assessed valuation. 
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This is the only county high school which I know of that 
has been established in the state, and it is quite safe to say 
that if it receives any income outside of that provided for 
by taxation it would be an insignificant amount. 

The county board of commissioners or supervisors is 
not presumed to know the necessities of the school, in the 
sense they are known by the board of regents who have 
under their management this school and are familiar with 
its multifarious wants, such as the amount of funds required 
for the purchase of school sites, the erection of school build- 
ings, payment of interest on bonds, creation of sinking fund, 
hiring and paying of necessary teachers, etc. It is possible 
that, under the authority of the Nebraska case referred to, 
the county board of supervisors might be justified in exer- 
cising some revisory power over the board of regents in 
this matter, but I think they ought, as a matter of fact, to 
be reluctant in’doing anything that would tend to cripple 
the establishment or operation of this school. The re- 
sponsibility for the amount of levy is made to rest upon 
the board of regents, and, in my judgment, the county 
board ought not to reduce the amount certified unless pal- 
pably unreasonable or in excess of the limit fixed by statute. 

Very respectfully, GRANT G. MARTIN, 

August 18, 1911. . Attorney General. 


Railroad Company—Construction of Sidewalks. 


A railroad company can not be compelled to construct and maintain side- 
walks or approaches to its station grounds and depot along the prop- 
erty of private parties. 

Nebraska State Railway Commission, Lincoln, Neb. 

Gentlemen: I beg to acknowledge receipt of your favor 
of the 15th instant, in which you present the following 
inquiry: 

“Can a railroad company be compelled to construct and maintain a 


sidewalk or an approach to its station grounds along the property of private 
parties, and, if so, under what circumstances?” 


Outside of the statute relating to the construction of 
viaducts and crossings, I know of no statutory provision 
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which obligates a railroad company to construct and main- 
tain sidewalks or approaches to its station grounds. Under 
village and city ordinances, no doubt, it is required to con- 
struct sidewalks along its own property the same as any 
other property owner, but I know of no law that requires 
it to build a sidewalk along the property belonging to other 
persons so as to facilitate travel to its station grounds or 
depot. 

I presume the question has originated with the com- 
mission on the suggestion of some one that such sidewalk 
or approach is a facility which a common carrier is required 
to furnish the public. Even in the matter of railroad cross- 
ings, the decisions of the supreme court of this state require 
the public to grade within the company’s right of way, and 
the company is only required to place in crossings, and this 
largely on the theory that they require mechanical skill in 
their construction, so as to guard the safety of the traveling 
public. 

“The public are required to build that part of the highway within the 
right of way which they would have been required to make had the rail- 
road not been constructed.” (Missouri Pacific R. Co. v. Cass County, 76 
Neb., 396.) 

My judgment is that a‘ railroad company can not be 
compelled to construct sidewalks or approaches to its 
station grounds and depots, in front of, or along the property 
of, other owners, on the theory that they are facilities which 
the law enjoins upon such railroad company to furnish the 
public. 

Very respectfully, GRANT G. MARTIN, 

August 23, 1911. Attorney General. 


Banks—County Funds—Depository Bonds. 


Banks that come under, and have complied with all the provisions of, the 
bank guaranty act are not required to provide bonds or additional 
security for the deposit of county funds. 

George J. Marshall, Esq., County Attorney of Franklin 

County, Bloomington, Neb. 


Dear Sir: I am in receipt of yours of the 16th instant, in 
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which you ask for an opinion of this department upon the 
following question: 


“Under the bank guaranty law, are banks, that comply with all its pro- 


visions, released from furnishing depository bonds for county funds?” 


Section 11369, Cobbey’s Annotated Statutes of 1911, re- 
quires the depositories of county funds to give bonds for 
the safe-keeping and payment of such deposits and the 
accretions thereof. The question now to be determined is 
whether this section is modified by section 3746, Cobbey’s 
Annotated Statutes of 1911, known as the bank guaranty 
law. The latter section provides that: 

“No bank which has complied in full with all of the provisions of this act 
shall be required to give any further security or bond for the purpose of 


becoming the depository of any public fund, but depository funds shall be 
secured in the same manner that private funds are secured.” 


This section is part of an amendatory act passed by the 
last legislature, designed to make the original guaranty act 
of its immediate predecessor more complete in details and 
more applicable to present conditions. In passing this act, 
the legislature has assumed that the guaranty fund is 
sufficient to protect public as well as private funds. No 
attempt is made by the bank guaranty act to amend said 
section 11369 by direct reference, although section 3762 
of the original act provides that all acts or parts of acts 
inconsistent with the bank guaranty act are repealed. 

On this subject the two acts are in irreconcilable conflict. 
Both can not stand. The depository act is repealed to the 
extent of the repugnancy, but no further. Our supreme 
court has said: ! 


“Prior statutes are repealed pro tanto and to the extent only that they 
conflict with the last act passed.” (State v. Drexel, 74 Neb., 776.) 


The bank guaranty act is complete in itself and is de- 
signed to cover the entire subject of banks and deposits 
thereof. This amendment being the latest expression of 
the legislature would, under the ordinary rules of construc- 
tion, modify, by implication, the depository law in so far 
as it conflicts therewith. This provision of the amendatory 
act could have no other purpose than to exempt all 
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banks complying with the guaranty law from the re- 
quirements of the depository law relative to the furnishing 
of bonds or other securities for the deposit of county funds. 

It follows, in my judgment, that banks which come under 
and have complied with all the provisions of the bank 
guaranty act are not required to provide bonds or additional 
security for the deposit of county funds. 

Very respectfully, GRANT G. MARTIN, 
August 25, 1911. Attorney General. 


Banks—State Funds—Depository Bonds. 
The bank guaranty law repeals the statute relating to the deposit of state 
funds by the state treasurer. 
The deposit of state funds in banks is limited to thirty per cent of the 
capital stock of such banks. 


Surety bonds, taken by the state for the deposit of its funds prior to the 
passage of the bank guaranty law, are released by operation of the 
law, but the bonds themselves should remain on file with the 
proper state officer. 


Hon. Walter A. George, State Treasurer, Lincoln, Neb. 


Dear Sir: I beg to acknowledge receipt of yours of the 
26th instant, in which you submit, in substance, the follow- 
ing questions: 

1. Does the bank guaranty law repeal the statute governing the deposit 
of state funds by the state treasurer? 


2. Is the provision of the depository law, which limits the deposit of 
state funds in banks to thirty per cent of the capital stock of such banks, 
repealed? 

3. If the depository law is repealed, how are the surety bonds taken by 

” the state for the deposit of state funds released? 


I. Section 3746, Cobbey’s Annotated Statutes of 1911, 
contains the following provision: 

“No bank which has complied in full with all of the provisions of this 
act shall be required to give any further security or bond for the purpose 
of becoming the depository of any public fund, but depository funds shall 
be secured in the same manner that private funds are secured.” 


I had this provision of the law under consideration re- 
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cently, and rendered an opinion to Mr. George J. Marshall, 
county attorney of Franklin county, in which I held that 
it repealed the provisions of the depository law so far as 
they were in irreconcilable conflict therewith. My reasons 
for this holding were stated at length in that opinion, and 
it is unnecessary to repeat them now. While that opinion 
was given with reference to the deposit of county funds, 
the same rule applies to the deposit of state funds, and, in 
my judgment, this section repeals the depository law 
relating to the deposit of state funds, but only in so far as 
there is an irreconcilable conflict between the two pro- 
visions. 


II. A portion of section 11366, Cobbey’s Annotated 
Statutes of 1911, relating to the deposit of state funds, is 
as follows: 

“The treasurer shall not have in deposit in any bank, giving a guaranty 
bond, more than the maximum amount of the bond given by said bank, nor 
any bank giving a personal bond more than one-half of the amount of the 

_ bond of said bank, providing that the amount deposited in any bank shall 
not exceed thirty (30) per cent of its capital stock, and the bonds shall be 
deposited with and held by the state auditor.” 


The limitation of the deposit of state funds, in excess of 
the thirty per cent of the capital stock of the bank, is a wise 
provision. It is designed to cause a distribution of the 
public funds among a large number of banks, and to pre- 
vent the deposit thereof in one or in a few of such banks. 
Nowhere do I find anything in the bank guaranty act which 
directly conflicts with this provision, and I, therefore, con- 
clude that it is in full force and effect, and so hold. 


III. Surety bonds, and other classes of securities, 
were taken by the state for the deposit of its funds prior 
to the passage of the present law, which provides that no 
additional securities shall be required, but the bank guaranty 
fund shall be deemed sufficient security for both public and 
private funds. Under other provisions of the bank guaranty 
act, the deposit of public funds so secured were expressly 
exempted from assessments for the guaranty fund. It 
follows that the banks which have on deposit state funds, 
and have given surety bonds therefor, have not, up to this 
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time, been compelled to pay any assessments on the 
amount of state deposits. Consequently, they have not 
suffered by reason of having paid the premiums on surety 
bonds. Until such time as an assessment has been made 
which covers the amount of these state deposits, they would 
have no cause for complaint and could not expect to be re- 
imbursed for any part of premiums paid. 


It is possible that the courts might hold that these 
surety bonds are released by operation of law, but the bonds 
themselves could not be surrendered, but must remain on 
file with the proper state officer. A shortage or defalcation 
might have taken place between the time when the bonds 
were given and the present time, and the bond is intended 
to cover such loss, if any, for such period of time. 


I know of no way by which the bonds could be released 
by consent of the parties. The banks, the surety companies, 
the state, and those interested in the guaranty fund, where 
no assessment has been collected on account of other se- 
curity, would all have rights in law and equity, growing 
out of the bond contract. It is doubtful whether any 
agent of the state would have a lawful right to consent to 
a release of the bond, and even though he did so consent 
to cancel the bond and surrender it, it is also questionable 
whether said act would be binding upon the state and those 
interested in the guaranty fund. 


As I view the law, you now have the right to deposit 
state funds in any bank which has complied with the bank 
guaranty law, to the extent of not exceeding thirty per cent 
of its capital stock, and in so doing you are not required 
to demand from any such bank any further securities in 
the way of surety bonds or real estate mortgages, etc., as 
provided by the depository law. Of course, the depository 
law is still in full force and effect so far as banks not under 
the guaranty act are concerned. 


Very respectfully, GRANT .G. MARTIN, 
August 30, 1911. iS Attorney General. 
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Sheriff—Fees. 


Where the sheriff performs the duties of jailer, in addition to his duties as 
sheriff, he is entitled to compensation, provided in the statute, for 
the performance of such duties as jailer. 


Edward B. McDermott, Esq., County Attorney of Buffalo 
County, Kearney, Neb. 


Dear Sir: This department is in receipt of your inquiry 
of the 28th instant, which is as follows: 


“Where the sheriff acts in the dual capacity of sheriff and jailer, is he en- 
titled to the $1.50 extra compensation, provided for in the statute, as 
jailer for each day he has prisoners incarcerated?” 


You state you have advised your county board that 
the sheriff of your county is entitled to the jailer fees pro- 
vided by statute, in addition to his salary as sheriff, when 
he performs the duties of both positions, and that you base 
your opinion upon a ruling of the supreme court of this 
state. 

You are correct in so holding. When there is necessity 
for a jailer and such duties are performed by the sheriff, 
he is entitled to the jailer fees provided by statute. But, 
when those duties are performed by another person, the 
person who renders the service is entitled to the compen- 
sation therefor. This rule was clearly stated by the supreme 
court as follows: 

“And if the sheriff in such a county performs the duties of a jailer, in 
addition to his duties as sheriff, he is entitled, not to extra compensation 
for the performance of his duties as sheriff, but to the compensation pro- 
vided for the performance of the other duties as jailer. 

“But if such sheriff elects to have the duties of jailer performed by some 
other person, selected by the county board, and appointed by the sheriff 
as deputy, and the county pays the deputy for actually performing such 
services the full compensation provided therefor, the sheriff is not entitled 


to the fees allowed for services as jailer, as provided in section 5, c. 28, 
Comp. St. 1907.” (Dunkel v. Hall County, 131 N. W., 973.) 


Very respectfully, GRANT G. MARTIN, 
August 31, 1911. Attorney General. 
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Taxes—Levy. 


The county clerk, after the county board shall have made the levy of any 
taxes previously certified, may levy any taxesduly authorized and 
certified to him by the proper authorities of cities, villages, town- 
ships and districts, if the aggregate taxes certified to the county 
clerk by such municipality do not exceed the limit allowed by law. 


Charles D. Ritchie, Esq., County Attorney of Red Willow 
County, McCook, Neb. 


Dear Sir: I beg to acknowledge receipt of your letter of 
date August 31, to Attorney General Martin, in which you 
desire the opinion of this office as to the levy of school tax 
in the McCook district. Your letter is as follows: 


“The board of equalization of the school district of McCook in their 
annual estimate of funds required for next year, named an amount which 
would require a tax of twenty-seven mills to raise. 

“On August 3, 1911, the last day of its session, the board of equalization 
made the levies, but not knowing of the change of the law regarding the 
amount of the levy for school purposes, made a levy of only twenty-five 
mills. 

“The school district needs this extra two mills and is insisting upon it. 
Have the county commissioners or the clerk any authority at this time to 
change the amount?” 


Under the law it was the duty of the board of equalization 
to have made a levy of twenty-seven mills, as required by 
the school board of the district of McCook. Not knowing 
the change in the law, which now permits a levy of thirty-° 
five mills, the board of equalization made a levy of twenty- 
five mills, which was the maximum under the law prior to 
the enactment on this subject by the last legislature. 

Section 11035, Cobbey’s Annotated Statutes of 1911, 
provides for an additional levy by the county clerk where 
a certificate of taxes, regularly voted, reaches his office 
after the adjournment of the county board. This section 
of the statute is as follows: 


“The county board of equalization shall adjourn from time to time until 
the action of the state board of equalization and assessment shall have 
been had and certified to the county clerk and on the last day of sitting as 
a board of equalization the county board shall levy the necessary taxes 
for the current year, including all county, township, city, school district, 
precinct, village, road district, and other taxes required by law to be 
certified to the county clerk and levied by the county board; provided, that 
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any such taxes regularly voted, and certified to the county clerk after the 
county board shall have made such levy and before the county clerk shall 
have completed the tax list, shall be levied by the county clerk, if within 
the limit of the law, and extended upon the tax list the same as if levied by 
the county board.” 

This office has given its opinion.on this section of the 
statute in Report and Opinions of Attorney General for 
1905-1906, p. 211. It was there held that a certificate of 
a lawful levy received by the county clerk after the adjourn- 
ment of the board was sufficient to permit the levy to be 
made by the county clerk, if within the limit of the law. 
In your case, the certificate reached the county board in 
time, but that body, through its failure to know of a recent 
enactment of the legislature, failed to make a levy sufficient 
to meet the needs of McCook. 

The object of the statute quoted above undoubtedly was 
to meet emergencies of just this sort, and I see no reason 
why the rule applied by Attorney General Brown in the 
opinion cited above should not obtain in your case. If it 
is thought necessary to comply with the letter of the 
law, an additional certificate might be forwarded to the 
county clerk to cover the balance which was not levied by 
the county board. ’ 

It is the opinion of this department that the county clerk 
is authorized, under section 11035, to make this additional 
levy, which is within the limit of the law as it now stands 
on the statute book, provided he has not completed the 
tax list. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By FRANK E. EDGERTON, 
September 5, 1911. Assistant Attorney General. 


Nominations—Congressman. 


Nomination of candidates for Congress in the third congressional dis- 
trict, to fill a vacancy, should be made by convention or by,the party 
committee. 


Mr. Dan V. Stephens, Fremont, Neb. 
Dear Sir: Attorney General Martin has handed me your 
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letter of the 14th instant, asking for an opinion as to the 
proper method for nomination of candidates for Congress 
in the third congressional district, to fill the vacancy 
created by the death of the late J. P. Latta. You say that 
in said district the candidates in the past have selected 
campaign managers, who have chosen their own committees 
for conducting the campaigns. 

The primary law recognizes party organizations and party 
committees. These committees are to be chosen in such 
manner as may be determined by the state central com- 
mittee of each representative party. (Cobbey’s Annotated 
Statutes of 1911, sec. 5889.) If the committees in the 
third congressional district, as selected by the campaign 
managers, have the approval of the state central com- 
mittees of the various parties, I take it that they will be the 
legal committees of the parties in that district. 

The primary law provides for state and congressional 
conventions. (Cobbey’s Annotated Statutes of 1911, sec. 
5896.) It is true the only congressional conventions men- 
tioned therein are those which formerly were authorized to 
select delegates to the national conventions, but this section 
provides that delegates to state and congressional conven- 
tions shall be apportioned by the state committees to the 
several counties upon the vote cast at the last election for 
electors for president and vice-president. Hence, if a con- 
vention is the proper means of nomination for candidates 
to fill this office, the apportionment would necessarily be made 
by the state committees, and not by the congressional com- 
mittees aforementioned. 

The primary method of nomination does not apply to 
special elections to fill vacancies. (Cobbey’s Annotated 
Statutes of 1911, sec. 5863.) In many respects this elec- 
tion of a Congressman at this time might be termed a 
special election. , 

The constitution of the United States provides: 


“When vacancies happen in the representation from any state, the 
executive authority therein shall issue writs of election to fill such vacan- 
cies.” (Constitution of United States, art. 1, sec. 14.) 


Even though this election takes place on the date of the 
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general or regular election, it might properly be called a 
special election. 
“A ‘special election’ is an election held to supply a vacancy in office 


occurring before the expiration of the full term for which the incumbent 
was elected.” (Kenfield v. Irwin, 52 Cal., 164.) 


“Special elections are such as are held to supply vacancies in any office, 
whether the same be filled by the vote of the qualified electors of the state 
or any district, county or township and may be held at such times as may 
be designated by the proper officer.”” (Ballinger’s Ann. Codes & St. Wash. 
1897.) 

“When applied to elections, the terms ‘regular’ and ‘general’ are used 
interchangeably and synonymously.’”’ (State ex rel. Attorney General v. 
Conrades, 45 Mo., 45.) 


The primary law makes special provision for nominations 
of candidates for special elections by convention or com- 
mittee. (Cobbey’s Annotated Statutes of 1911, sec. 5899.) 
It is optional as to whether by convention or by committee, 
but as the committees in the third district are, in a way, 
unauthorized, save by the candidates of the past, the con- 
vention method would undoubtedly more nearly carry out 
the spirit of the law. 

Section 5888, Cobbey’s Annotated Statutes of 1911, pro- 
vides for the filling of vacancies occurring on any party 
ticket after the holding of any primary by the party com- 
mittee. But, this department has held that a party com- 
mittee has no authority to make nominations where none 
are made at the primary. (Report and Opinions of Attor- 
ney General for 1909-1910, p. 165.) Other states having 
primary laws have held the same way. (State v. Scott, 
87 Minn., 315.) This fact fortifies me in my belief that 
nominations should be made in the third district by 
convention. 

That the legislature intended nominations to fill unex- 
pired congressional terms should be made as I have sug- 
gested is further confirmed by the following sentence of 
section 5899: 

“Such certificate of nomination of candidates for office to be filled by the 


voters of the entire state, or any division or district greater than a county, 
including candidates for congress, or any party action taken relative to any 
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proposed constitutional amendment shall be filed with the secretary of 
state except as in this act otherwise provided.” (Cobbey’s Annotated 
Statutes of 1911, see. 5899.) 


It seems clear to me, therefore, that the election laws 
provide that nomination may be made in the third district 
by convention or committee. If the committees. there are 
not recognized by the state committees as a part of the 
regular party machinery, then nomination must be made 
by convention regularly called, with delegates apportioned 
by the state committees. If the committees in the third 
district are recognized and approved by the state com- 
mittees, then the method of procedure is optional. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By FRANK E. EDGERTON, 
September 15, 1911. Assistant Attorney General. 


Police Magistrates—Nomination. 


Candidates for police magistrate are to be nominated at the primary elec- 
tions, and only voters in the cities and villages can participate 
in the nomination or election of such officers. 


Edward B. McDermott, Esq., County Attorney of Buffalo 
County, Kearney, Neb. 


Dear Sir: I beg to acknowledge receipt of your letter 
of recent date to Attorney General Martin, in which you 
submit the following question: 


“By a recent enactment of the legislature, the office of police magistrate 
was created in villages and cities. At the recent primary, part of the 
voters wrote the name of W. L. Hand, on both the democratic and re- 
publican tickets, for this office. Is it possible to nominate a candidate for 
this office at the primary?” 


In my judgment, it is possible to nominate a candidate 
for the office of police magistrate at the primary. Our 
court has held that the police magistrate is a district officer 
and not a municipal officer. (State v. Moores, 70 Neb., 57.) 

In the primary law I do not find any exceptions which 
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would include officers chosen from districts such as the one 
provided under the police magistrate act of the last legis- 
lature. The primary act does not apply to offices to be 
filled at special elections, nor to municipal elections in 
cities having less than 25,000 population, village, precinct, 
township and school district officers, members of boards of 
supervisors in counties under township organization having 
supervisors from each ward and township, members of 
school boards, and members of boards of education. 
(Cobbey’s Annotated Statutes of 1911, sec. 5863.) 

The police magistrate is a constitutional officer, and the 
provision of that instrument relating to his election is as 
follows: 

“Justices of the peace and police magistrates shall be elected in and for 
such districts; and have and exercise such jurisdiction as aiey be provided 
by law.”’ (Constitution, art. 6, sec. 18.) 

The last legislature in passing House Roll 14 (Session 
Laws of 1911, 143) provided: 

“That the district of a police magistrate in cities and villages shall be 
coextensive with the corporate limits of such city or village in which he 
is elected and three miles beyond such limits; and he shall have exclusive 
jurisdiction over, and it shall be his duty to hear and determine, all offenses 
against the ordinance of said city or village arising within its corporate 
limits, or within three miles thereof.” 


This then is the constitutional district mentioned in the 
constitution, and it is provided in the constitution that the 
police magistrate shall be elected “in and for —_ district 
as may be provided by law.” 

You will note the “Police Magistrate Statute” peided 
that this district: “shall be coextensive with the corporate 
limits of such city or village in which he is elected and three 
miles beyond such limits.” Where a salary is to be paid, 
it must be provided by city or village ordinance and must 
be paid from city revenue. (Session Laws of 1911, ch. 23, 
sec. 11.) It seems to me it is specifically provided that, 
this officer is to be elected by city or village which forms the 
nucleus of his district. That being true then only voters 
within the corporate limits can participate in his election. 

This “district,” provided in this statute for the police 
magistrate, is defined identically as was that in cities of 
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metropolitan class prior to the enactment of House Roll 
14, by the last legislature. It has never been urged that 
voters in the three mile strip outside of Omaha could 
help elect the Omaha police judge. It is probable there are 
suburban towns which will lie within the three mile limit 
of the jurisdiction of police magistrates of Omaha, Lincoln, 
South Omaha and other cities. If so, and if all voters in 
the so-called ‘‘district’’ are permitted to vote for each magis- 
trate in whose ‘‘district”’ they live, they might participate 
in the election of two or three such magistrates. I do not 
believe the legislature had such intention. I am satisfied 
the intention of the legislature was that the police magis- 
trate should be elected by the voters of his city or village. 
It is, therefore, the opinion of this department, as 
heretofore, that candidates for police magistrate are to be 
nominated at primary elections, and that only voters in 
the cities and villages can participate in the nomination or 
election of such officers. The decision of our court cited 
above is conclusive in making the police magistrate a con- 
stitutional district official. 
Very respectfully, 
GRANT G. MARTIN, 
Aitorney General, 
By FRANK E. EDGERTON, 
September 25, 1911. Assistant Attorney General. 


Inheritance Tax. 


An inheritance tax is continuous until paid, and may be enforced any time 
as against all heirs, legatees, devisees, administrators, executors, 
and trustees; however, such tax loses its efficacy as a lien against 
real estate which has passed into the hands of others, unless suit 
is commenced within five years after such tax becomes due. 


Calvin H. Taylor, Esq., County Attorney of Cass County, 
Platismouth, Neb. 

Dear Sir: I beg to acknowledge receipt of yours of the 

27th instant, in which you submit the following question: 


“Under the inheritance tax law, if an estate is not probated within five 
years after the death of the decedent, is the tax barred or may it still be 
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collected when the estate is probated and the amount of property deter- 
mined by the appraiser?” 

It will be necessary to consider the several sections of 
the inheritance tax law. 

Section 1, article 8, chapter 77, Compiled Statutes of 
1911, among other things, provides: 

“All heirs, legatees, and devisees, administrators, executors, and trustees 


shall be liable for any and all such taxes until the same shall have been 
paid, as hereinafter directed.” 


Section 3, of said article, provides: 


“All taxes imposed by this act, unless otherwise herein provided for, shall 
be due and payable at the death of the decedent.” 


Section 4, of said article, provides: 


“Whenever any such legacy shall be charged upon or payable out of 
real estate, the heir or devisee before paying the same shall deduct such tax 
therefrom and pay the same to the executor, administrator or trustee, and 
the same shall remain a charge upon such real estate until paid.” 


Section 21, of said article, is as follows: 


“The lien of the inheritance tax shall continue until the said tax is settled 
and satisfied: Provided, that said lien shall be limited to the property 
chargeable therewith; and provided, further, that all inheritance taxes 
shall be sued for within five years after they are due and legally demand- 
able, otherwise they shall be presumed to be paid and cease to be a lien as 
against any purchaser of real estate.” 


From these provisions of the law it is apparent that the 
intention was to make the tax a continuous liability until 
the same was paid, and also to make it a perpetual lien upon 
the real estate of the decedent’s estate, with the one excep- 
tion that, if suit was not commenced within five years 
after the tax became due, it should cease to be a lien against 
the property of the estate which has passed to a purchaser 
thereof; in other words, if no action is commenced for the 
recovery of the tax within five years after it has become due, 
the presumption is that it has been paid. This presumption 
may be overcome by proof, so long as the real estate is in 
the hands of the original estate, but it loses its efficacy as 
a lien against real estate which has passed into the hands 
of others. 

My conclusion is that the tax is continuous until paid, 
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and may be enforced any time as against all heirs, legatees, 
devisees, administrators, executors, and trustees by over- 
coming the presumption of payment any time .when the 
action is brought after five years. The only case in which 
there is a bar is the one where the real estate, or a part 
thereof, has passed into the hands of a purchaser and the 
action for the recovery of the tax has not been commenced 
within five years after becoming due. 

Very respectfully, GRANT G. MARTIN, 
September 30, 1911. Altorney General. 


Road Tax. 


Under township organization, one-half of the road tax collected in a city 
of the second class should be paid to the city by the proper county 
authorities. 


W. H.C. Rice, Esq., County Attorney of Merrick County, 
Central City, Neb. 
Dear Sir: I beg to acknowledge receipt of yours of the 
5th instant, in which you submit the following inquiry and 
ask for an opinion of this department thereon: 


“Under township organization, what portion of the township road tax 
goes to a city of the class of Central City, Nebraska?” 


I understand Central City to be a city of the second class. 
Section 6122, Cobbey’s Annotated Statutes of 1911, among 
other things, provides: 


“That the county board may levy the same rate of road tax upon prop- 
erty within the cities of the metropolitan class, cities of the first and second 
class, and villages, as is levied upon the property of the several road dis- 
tricts, and one-half of all such tax, when collected, shall go to the county 
road fund, the other half shall be paid to the city or village where levied.” 


Our supreme court has said: 


“The truth of the matter is that no very tangible evidence of the legis- 
lative purpose touching the disposition of money like that here in dispute 
is anywhere discernible. And yet we think there is enough to warrant us 
in holding that section 76 of the road law is applicable to incorporated 
municipalities, and that they are to be regarded as road districts within 
the meaning of that section. It is true that section 53 of the road law, which 
confers power on county commissioners to divide counties into road dis- 
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tricts, expressly excepts incorporated territory from the terms of the grant. 
But it must be remembered that was done in view of the fact that cities 
and villages were invested, by other laws, with complete and exclusive 
jurisdiction’over their streets. Muniéipal corporations, being possessed 
of ample resources to maintain their own highways, and being charged 
with the duty of their maintenance, are practically road districts created by 
the acts under which they were organized. It is, we think, a just and 
reasonable exposition of section 76 of the road law to hold that the legis- 
lature intended thereby to deal with and dispose of the entire product 
of the road tax. .A construction that would leave the portion of the tax 
collected in cities and villages undisposed of in the county t easury would 
be unreasonable and palpably unjust.’’ (Libby v. State, 59 Neb., 268.) 


Our court having held that the incorporated municipali- 
ties are to be regarded as road districts at a time when the 
law was different than it is now, it seems to me that this 
opinion is still authority for the holding that one-half of 
the road tax collected in such city shall be paid to the city 
where levied. This holding seems to be in accord with 
later decisions of this court. (City of Chadron v. Dawes 
County, 82 Neb., 614; City of Crawford v. Darrow, 87 Neb., 
494.) 

While the decisions last referred to relate to cities, nothing 
is said about what the rule ought to be concerning the 
division of the road tax in cities located in counties under 
township organization. I am unable to find anything in 
the law which, in my judgment, would modify these hold- 
ings even though the cities involved were located in counties 
under township organization. 


Section 6150, Cobbey’s Annotated Statutes of 1911, a 
provision which is specially applicable to counties under 
township organization, is, in substance, substantially the 
same as section 6122, quoted above. It provides that one- 
half of all moneys paid into the town treasury from the 
several road districts, in the discharge of road and labor 
tax, shall constitute a district road fund and shall be ex- 
pended by the town board in the road district from which 
it was collected. Of course, as the law now stands, this 
fund is not payable to the town treasurer, but, as I under- 
stand, it finally reaches the county treasurer, the town treas- 
urer not now being a collector of taxes. 
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In my judgment, one-half of the road tax collected in your 
city should be paid to the city by the proper county author- 
ities. 

Very respectfully, GRANT G. MARTIN, 

October 10, 1911. Attorney General. 


Bridges—Maintenance—Liability for Defects. 


The county is not compelled to construct and maintain a bridge of sufficient 
width to accommodate four horses driven abreast across said bridge. 

The county can not be held liable for damages resulting from a patent defect 
in a bridge, when the party injured was aware of the defect and had 
been warned of it. N 

The county is not obliged to put in or maintain bridges over ditches along 
the public highway, to accommodate land owners in getting in and 
out of their fields or onto their lands and premises. 


M. E. Cowan, Esq., County Attorney of Johnson County, 
Tecumseh, Neb. 
Dear Sir: I beg to acknowledge receipt of your letters of 
the 7th instant, in which you submit the following questions 
and ask the opinion of this department concerning them: 


“1. Is the county obliged by law to maintain bridges of sufficient width 
to accommodate four horses driven abreast across said bridge?” 


“2. Is the county liable when a horse, in a team of four driven abreast, 
is crowded or pushed off a bridge fourteen feet wide, said bridge being 
without banisters or railings and spanning a ditch ten feet deep and twelve 
feet wide, the driver or owner of said team being well aware of said con- 
dition and having been warned not to attempt to cross said bridge in said 
manner?” 


“3. Is the county obliged to put in and maintain bridges or culverts 
over ditches along the public highways to accommodate land owners or 
others in getting in and out of their fields or onto their lands and premises? 
Is the county liable for damages on account of defects in such culverts or 
bridges to horse or other animals?” 


First. I do not find any statute which defines the width 
of bridges to be constructed by the several counties. Our 
court has decided many times that bridges must be con- 
structed in such a way as to accommodate the public in 
various occupations which may from time to time be pursued 
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in that locality. (Seyferv. Otoe County, 66 Neb., 567; Kovarik 
v. Saline County, 86 Neb., 440.) Whether the county is 
obliged to maintain bridges sufficiently wide to accommo- 
date four horses driven abreast is a question which the 
statutes do not answer. A large discretion is given the 
county in constructing bridges, and there is nothing in the 
law, so far as I have been able to find, which compels the 
construction of a bridge of this width. . 

Second. In answer to your second question I will say 
it appears from your statement that the driver was guilty 
of contributory negligence. The bridge was undoubtedly 
defective, being without banisters or railing. (Loso v. 
Lancaster County, 77 Neb., 466.) But, I doubt whether 
there was any liability to the county, even though the 
bridge was defective, because of the contributory negli- 
gence of the party who attempted to drive the four horses 
abreast across the bridge, well knowing it was not of suffi- 
cient width. In the Loso Case the bridge had no railings, 
and the court speaks of it as a defective bridge. In that 
case the horse stumbled, slipped, and fell from the bridge, 
and the supreme court reversed the decision of the trial 
court which had found for the county. In that case, 
however, there was no contributory negligence on the part 
-of plaintiff. 

In Johnson County v. Carmen, 71 Neb., 682, the court 
says that if the defect in the bridge is a latent defect, not 
discernible from the ordinary examinations, and if those 
charged with such examination have not been negligent 
in their duty in that regard, the county can not be held 
liable for damages caused by such latent and undiscovered 
defects. 

In your case, however, the defect was patent, and the 
party injured was aware of the defect and had been warned 
of it. It seems to me that his knowledge of this defect and 
his contributory negligence in attempting to pass over the 
bridge, would preclude him from recovery against the 
county. 

Third. I do not find anything in the statute which 
obliges the county to put in or maintain bridges over ditches 
along the public highway to accommodate land owners in 
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getting in and out of their fields. If such bridges are con- 
structed by the land owners themselves, the county 
can not be held for any damages by reason of defects. 
Very respectfully, 
GRANT G. MARTIN, 


r) Attorney General, 
By FRANK E. EDGERTON, 
October 17, 1911. Assistant Attorney General. 


Bonds—Election on Legal Holiday. 


Bonds are not invalidated because of the fact that the special election, 
submitting said proposition to the vote of the people, was held on 
a legal holiday. 

Hon. Silas R. Barton, Auditor of Public Accounts, Lincoln, 
Neb. 

Dear Sir: I beg to acknowledge receipt of yours of the 
18th instant, in which you state that the school district of 
Auburn, Nebraska, held a special bond election on October 
12, that the history has been presented to your department, 
for approval, and that the same is in all respects in accord 
with the provisions of law, unless the bonds are invalid on 
account of the election having taken place on a legal holi- 
day. Your question is, does this fact invalidate the bonds. 

The last legislature made October 12 a holiday and desig- 
nated it as ‘Columbus Day.” In my judgment, the fact 
that the election was held on a legal holiday does not in- 
validate the bonds. The prohibition against the doing of 
certain acts on legal holidays is limited by our statutes 
to the transaction of court business and the maturity of 
bills and notes. When commercial paper matures on Sun- 
day or a holiday, the instrument is payable on the next 
succeeding business day. 

There being no statute expressly prohibiting the holding 
of an election on a holiday, I do not think the courts would 
declare bonds void that were so voted, especially in a case 
like the present one where the date of the election was 
inadvertently fixed oh a recently established holiday. 

Very respectfully, GRANT G. MARTIN, 

October 19, 1911. Attorney General. 
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County Funds—Transfer. 


In order to transfer an unused balance of the road fund to the bridge fund, 
the unused road fund should first be transferred to the county 
general fund and then to the bridge fund. 


P. F. O'Gara, Esq., County Attorney of Cedar County, 
Hartington, Neb. 


Dear Sir: I beg to acknowledge receipt of yours of the 
23rd instant, in whieh you ask if the board of county com- 
missioners of your county has the right to transfer an 
unused balance of the road fund to the bridge fund. You 
state this is done for the purpose of saving interest on 
warrants that would necessarily have to be registered. 

Section 4508, Cobbey’s Annotated Statutes of 1911, pro- 
vides: . 

“That the board of county commissioners of the several counties of the 
state may appropriate to the county general fund any county sinking fund 
in the county treasury not levied for the payment of any bonded indebted- 
ness; also any county moneys from whatever source, excepting the moneys 
levied for school purposes, that remain on hand in the county treasury 
and are no longer required for the purposes for which the same were 
levied.” 


Section 4509, Cobbey’s Annotated Statutes of 1911, pro- 
vides: 

“The board of county commissioners of any county in the state of 
Nebraska shall have the power to transfer any unexpended balance or any 
portion thereof remaining in the county general fund at any time to any 
other county fund, when the interests of the county seem to demand such 
transfer. Provided, that in no case shall such transfer reduce the amount 
of said county general fund below the sum of two thousand ($2,000) 
dollars.” 


These provisions are authority for the county board to 
transfer any unused road fund to the county general fund, 
and are also authority to transfer from the county general 
fund to any other county fund. While what your county 
board has done, to wit., to transfer from the road fund 
directly to the bridge fund, amounts to the same thing, it 
would be more in accord with the law to transfer the unused 
road fund to the county general fund in the first instance, 
and then, if necessary, transfer it to the bridge fund, but, 
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at all times, not permitting the county general fund to be 
depleted below the sum of $2,000. 

I have known of counties to follow the plan which your 
county has pursued, and treat the transfer as a loan from 
one fund to the other. When this is done for the purpose 
of saving interest, I see nothing improper in making this 
direct transfer, but I regard the other method as more 
nearly meeting the requirements of the statute. 

Very respectfully, GRANT G. MARTIN, 

October 25, 1911. Attorney General. 


Street Railway Companies—Telephone Companies— 
Valuation. 
The property of unincorporated telephone companies, servingthe public 
for hire, is subject to physical valuation. 


As to whether street railway companies are included in the physical 
valuation act, quaere. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: In reply to yours of the 20th instant, in 
which you ask for an opinion of this department as to 
whether street railway companies and unincorporated 
telephone companies are public service corporations within 
the meaning of the physical valuation act, will say that, in 
my judgment, unincorporated telephone companies that 
pretend to serve the public for hire are within the meaning 
of the act referred to and subject to valuation thereunder. 

As to whether street railway companies come within the 
purview of this act is a more difficult question. Nowhere 
in the act are street railway companies specifically desig- 
nated. The act undertakes to define what is meant by pub- 
lic service corporations, but street railway companies are 
not included in the definition unless the words “‘railroad”’ 
or “railway”? include them. Our supreme court and the 
courts of other states have. construed the words “railroad” 
and “railway” as synonymous, and held, in effect, they do 
not include street railways. Other provisions of the valua- 
tion act prescribe the manner in which the physical valua- 
tion of steam railroads, telegraph, telephone and express 
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companies, and the railroad transportation facilities of 
stockyard companies shall be determined, but nowhere does 
it take cognizance of the machinery or appliances peculiar 
to street railway companies. 

It is true that the railway commission act in defining the 
term “common carriers” includes street railway lines oper- 
ated either by steam, electricity or any other motive power, 
but the valuation act does not use the term “common 
carrier.” Hence, it may be contended with great force that 
the physical valuation act does not include street railway 
lines. It is quite probable that our courts would so hold. 

However, it is so manifestly unjust to require one public 
carrier to submit its property for physical valuation and 
permit another public carrier to escape such valuation that 
I am not inclined to hold that street railway companies 
alone should be excluded. Apart from the section which 
defines public service corporations, the legislature has used 
the term ‘‘steam railroads,” which in a sense, it might be 
argued, distinguishes steam railroads from other kinds of 
railroads or railways. From this and other provisions of 
the statute, it may be contended with some degree of force 
that the legislature intended to cause the valuation of all 
public carriers, whether propelled by steam, electricity or 
other motive power. Even if the statute is susceptible of 
these two constructions, it is very indefinite and uncertain, 
to say the least, as to which of the two should prevail, and, 
to the end that this matter may be determined in the courts, 
I advise that your commission require street railway com- 
panies to render the reports prescribed by statute and other- 
wise submit themselves to an appraisal of their physical 


property. 
Very respectfully, GRANT G. MARTIN, 


October 26, 1911. Attorney General. 


Sheriff’s Expenses—Liability of State. 
The state is liable for the sheriff’s expenses in conveying a boy under 
sixteen years of age to the state industrial school. 
R. L. Wilhite, Esq., County Attorney of Sheridan County, 
Rushville, Neb. 
Dear Sir: I beg to acknowledge receipt of your inquiry 
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of the 3rd instant, in which you ask the following question: 


“When a boy over sixteen years of age is committed by the county judge 
to the state industrial school, at Kearney, and is conveyed thereto by the 
sheriff of a county, is the county or the state liable for the sheriff’s expenses?” 


The sheriff should be reimbursed to the amount of his 
actual expenses, and the state is liable for paYment of the 
sime. This liability is fixed by section 10207, Cobbey’s 
Annotated Statutes of 1911. 

The sheriff should make out his voucher in the regular 
manner for his actual expenses, and not for mileage, and 
file the same with the auditor of public accounts of the state. 
Thereupon, the auditor should allow the same out of a 
special appropriation made therefor. 

Very respectfully, GRANT G. MARTIN, 

November 10, 1911. Attorney General. 


Labor—Telephone Offices—Barbering—Fire Protection. 


Telephone offices do not come within the meaning of manufacturing, 
mechanical or mercantile establishments. 


The occupation of barbering is included in the prohibition of common 
labor on Sunday. 


Sections 6929 to 6929x3, Cobbey’s Annotated Statutes of 1911, is the law 
which governs the subject of fire protection and fire escapes, in 
so far as the same may come under the provisions of the commis- 
sioner of labor. 


Louis V. Guye, Esq., Chief Deputy Commissioner of Labor, 
Lincoln, Neb. 


Dear Sir: I beg to acknowledge receipt of yours of the 
11th instant, in which you submit several questions and 
ask for &¢ opinion thereon. 

Your fitst question relates to ‘the following statute: 


“That no female shall be employed in any manufacturing, mechanical 
or mercantile establishments, hotel or restaurant in this state more than 
sixty hours during any one week and that ten hours shall constitute a 
day’s labor. The hours of each day may be so arranged as to permit the 
employment of such fema es at any time from six o’clock A. M. to ten 
o'clock P..M., but in no case shall such employment exceed ten hours in 
any one day.”” (Cobbey’s Annotated Statutes of 1911, sec. 6940.) 

$= 
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The question arises as to whether telephone offices, 
properly speaking, come within the meaning of manufactur- 
ing, mechanical or mercantile establishments. You also 
call attention to the fact that George W. Ayres, deputy 
attorney general, has written you a communication in 
which he held that telephone offices were not included in 
the establishments designated by the statute, as those terms 
are commonly understood. You further state that this 
question is still being agitated, and you are frequently re- 
quested to institute prosecutions against telephone com- 
panies that employ females in violation of this law, if such 
employment is prohibited thereby, and you wish to know 
whether it would not be advisable to institute a prosecution 
and have the question determined by a court of competent 
jurisdiction. 

It is always advisable to have a law judicially interpreted, 
when there is any question about it, and I think you would 
be justified in presenting a test case so that this question 
may be passed upon by the courts. 

Your second inquiry relates to section 241, Criminal Code, 
which is as follows: 

“If any person of the age of fourteen years or upward shall be found on 
the first day of the week, commonly called Sunday, sporting, rioting, 
quarreling, hunting, fishing, or shooting, he or she shall be fined in a sum 
not exceeding twenty dollars, or be confined in the county jail for a term 
not exceeding twenty days, or both, at the discretion of the court. And if 

. any person of the age of fourteen years or upward shall be found on the 
first day of the week, commonly called Sunday, at common labor (work 
of necessity and charity only excepted), he or she shall be fined in any sum 
not exceeding five dollars nor less than one dollar; Provided, nothing herein 
contained in relation to common labor on said first day of the week, com- 
monly called Sunday, shall be construed to extend to those who conscien- 
tiously do observe the seventh day of the week as the Sabbath, nor to pre- 
vent families emigrating from traveling, watermen from landing their 
passengers, superintendents or keepers of toll bridges or toll gates from 
attending and superintending the same, or ferrymen from conveying travel- 
ers over the waters, or persons moving their families on such days, or to 
prevent railway companies from running necessary trains.” 


Your question is, is the occupation of barbering included 
in the prohibition of common labor on Sunday. 

In my judgment, the words “common labor” were in- 
tended to include the ordinary vocations of life, such as the 
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various trades and the business of bartering, selling and 
buying goods, wares and merchandise. It is true that the 
words “common labor” are often applied to those who 
work at unskilled employment for daily wages, but I do not 
think that is the meaning intended by this act. If barber- 
ing should be exempted from the provisions of this act, I 
do not see why plumbers, carpenters, mechanics, and trades- 
men of all kinds should not also be excluded. It is true, our 
court has held that performances consisting of music, danc- 
ing and feats of contortion engaged in on Sunday are not 
within the prohibition of this section. It seems to me that 
performances of this kind, when placed upon the stage by 
those who follow that as a vocation, should come within the 
prohibition of the statute. This statute ought not to be 
limited to manual or menial labor only. In my judgment, 
barbering, or any other trade, pursued on Sunday is a viola- 
tion of this law, unless those engaged therein come within 
the exceptions therein designated. 

“Common labor,” as used in Acts 1855, p. 159, of the laws 
of Indiana, making it criminal for any person to engage at 
common labor on Sunday, means such acts of labor or 
business as may be performed on days of the week usually 
devoted to secular business in the pursuit of a legal em- 
ployment. (State v. Conger, 14 Ind., 396.) 

A statute forbidding the exercise of any common labor 
on Sunday means ordinary labor as contradistinguished 
from intellectual. Thus to construe it is to give to it both 
its strict and popular signification. (Bloom v. Richards, 
2 Ohio St., 387.) 

As the term “common law”’ is used in a statute prohibit- 
ing common labor on Sunday, it embraces the business of 
trading, bartering, selling, or buying goods, wares and 
merchandise. (City of Cincinnati v. Rice, 15 Ohio, 225; 
Eitel v. State, 33 Ind., 201; Sellers v. Dugan, 18 Ohio, 489.) 

Your third question relates to sections 6929 to 6929x3, 
Cobbey’s Annotated Statutes of 1911, which is an act passed: 
by the last legislature to provide fire protection and fire 
escapes, and regulation thereof under the supervision of the 
commissioner of labor or deputy commissioner of labor, 
and repeals section 6929, Cobbey’s Annotated Statutes of 
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‘1909. ‘Said section 6929, Cobbey’s Annotated Statutes of 
1909, authorized the commissioner of labor; or his deputy, to 
enter any factory or workshop in which labor is employed, 
for the purpose of gathering facts and statistics and for 
examining the means of escape from fire, ete. 

You further call attention to the fact that sections 6384, 
6385, 6386, and 6387, of Cobbey’s Annotated Statutes of 
1911, also deal with the same subject as that dealt with in 
sections 6929 to 6929x8, Cobbey’s Annotated Statutes of 
1911, above referred to. Your question in substance then 
is, was said section 6929, Cobbey’s Annotated Statutes of 
1909, repealed and what effect, if any, have said sections 
6929 to 6929x3, Cobbey’s Annotated Statutes of 1911, 
upon said sections 6384, 6385, 6386, and 6387, Cobbey’s 
Annotated Statutes of 1911. 

Said section 6929, Cobbey’s Annotated Statutes of 1909, 
is specifically repealed. The last act of the legislature, being 
sections 6929 to 6929x3, Cobbey’s Annotated Statutes of 
1911, deals with the whole subject of fire’ protection, fire 
escapes, and regulations in relation thereto, and in it is 
included substantially all that there was in the provisions 
of said sections 6384, 6385, 6386, and 6387, Cobbey’s Anno- 
‘tated Statutes of 1911. In other words, the act passed by 
the last legislature has incorporated into it all of that con- 
tained in the law of 1909, and added new provisions thereto, 
but has made no reference to the law of 1909 and has not 
undertaken to repeal any of its provisions by direct refer- 
ence, except said section 6929. However, in my judgment, 
the latter act has repealed the former, as it deals with the 
entire subject and is intended to provide complete guidance 
for the erection of fire escapes and fire protection. Such 
complete acts, under the rules of our supreme court; are 
valid, although they may modify or destroy the effect of 
previous legislation. 

I, therefore, conclude that said sections 6384, 6385, 
6386, and 6387, Cobbey’s Annotated Statutes of 1911, have 
been repealed by implication, and that said section 6929, 
Cobbey’s Annotated Statutes of 1909, has been repealed 
by specific reference thereto. This leaves sections 6929 
to 6929x3, Cobbey’s Annotated Statutes of 1911, as the 
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law which governs the subject of fire protection and fire 
escapes in so far as the same may come under the super- 
vision of the commissioner of labor. (Van Horn v. State, 
46 Neb., 62; State v. Moore, 48 Neb., 870; State v. Cornell, 
50 Neb., 526.) ; 
Very respectfully, GRANT G. MARTIN, 
November 20, 1911. Attorney General. 


School District—Levy. 


A school district, withirt which there is not located a-city or village having 
a population of 1,500, is limited to a levy of not to exceed 25 mills. 


Charles H. Stewart, Esq., County Attorney of Pierce County, 

Pierce, Neb. 

Dear Sir: In reply to yours of the 18th instant, in 
which you ask for my opinion as to the limit of tax, exclusive 
of bonds, which may be legally levied by a school district 
in which there is not located a city or village having a popu- 
lation of 1,500, will say that section 24, subdivision 14, 
chapter 79, Compiled Statutes of 1911, is not applicable to 
such a school district. Said section provides for a levy of 
not to exceed 35 mills. This section, and the levy thereun- 
der, is limited to districts which have in them cities or 
villages having a population of more than 1,500 inhabitants. 

Under this subdivision, a city having 1,200 and the out- 
side territory attached to it for school purposes having a 
population of 300 or more, would not come within the terms 
of the law. Our supreme court has held that a city or vil- 
lage must have a population of more than 1,500 inhabitants 
in order to come within the provisions of said subdivision. 
(C. B. & Q. R. Co. v. S. D. Minden, 60 Neb., 164.) Even 
then, a city may have more than 1,500 population and not 
be governed by the provisions of said subdivision 14, and 
is not governed thereby, unless said district is organized 
under the provisions of this subdivision. There are villages 
and cities with a population of more than 1,500 still operat- 
ing under the provisions of the law applicable to country 
school districts. 

In my judgment, if the district referred to by you has 
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a village or city within its boundaries, with a population 
of less than 1,500, such district is limited to the amount of 
levy provided for in section 11, subdivision 2, chapter 79, 
and the amount levied under that provision should not 
exceed in any one year 25 mills. 
Very respectfully, GRANT G. MARTIN, 
November 21, 1911. Attorney General. 


County Officials—Premiums on Bonds. 


A county is not compelled to pay premiums on indemnity bonds of its 
county officials. 


D. C. Chase, Esq., County Attorney of Stanton County, 
Stanton, Neb. 

Dear Sir: I am in receipt of yours of the 22nd instant, 
in which you ask for an opinion of this department as to 
whether a county may be compelled to pay the premium on 
county officers’ bonds written by surety companies under 
the proviso in section 9418, Cobbey’s Annotated Statutes 
of 1911. 

You call my attention to the fact that the proviso in this 
section was held unconstitutional at one time by our supreme 
court, but you further say that in 1905 the legislature re- 
enacted this section and thereby cured the constitutional 
defect. 

I observe that the title to this amendment, as passed by 
the legislature of 1901, is as follows: “An act to amend 
section 19, chapter 10, Compiled Statutes of 1899, and to 
repeal said section as now existing.” 

The proviso in question, included under this title, is as 
follows: 

“That if bonds are accepted by such officials from surety or indemnity 
companies, the costs of such bonds may be paid by the county where 
such bonds are required.” 


As stated by you, our supreme court held that this pro- 
vision was not germane to the section which it sought to 
amend, and, hence, was void. ( Knight v. Lancaster County, 
74 Neb., 82.) This case is also followed, and the same 
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holding announced with reference to this section, in Prowett 
v. Nance County, 82 Neb., 400. 

In 1905 the legislature re-enacted this section under the 
following title: ‘For an act to amend section 19, of chapter 
10, of the Compiled Statutes of Nebraska for 1903, and to 
repeal said original section.” If this proviso was not ger- 
mane to the section when it was sought to be amended in 
1901, it certainly was not germane to it in the act of 1905. 
The title to the act of 1905 was not enlarged, and no 
attempt was made to incorporate the subject relating to the 
taking of surety bonds and the payment of same. 

It follows, in my judgment, that the same reasoning 
applies to the act as it now stands as applied to the amend- 
ment of 1901, and that the present act is void for the reasons 
stated in the cases hereinbefore cited. I reluctantly so 
hold, because I believe that the premiums on indemnity 
bonds of all officials ought to be paid by the public, but Iam 
compelled to adhere to the rules announced by our supreme 
court. 

Very respectfully, GRANT G. MARTIN, 

November 25, 1911. Altorney General. 


County Assessor—Abolishment of Office—Vote. 


A majority of the total number of votes polled at the election is required 
to abolish the office of county assessor. 


Fred G. Hawxby, Esq.,County Attorney of Nemaha County, 
Auburn, Neb. 
Dear Sir: I have your statement of the 22nd, which, in 
substance, is as follows: 


The question of the election of a county assessor was submitted at the 
last general election in this county, under the provisions of section 19, arti- 
cle 1, chapter 77, Compiled Statutes of 1911; that there were about 2,588 
votes cast for the various state and county officers; and on the question of 
county assessor there were about 1,300 votes cast, about 400 being iv favor 
of the election of county assessor and 800 against the proposition. 


You ask: 


“Is this majority vote against the election of county assessor sufficient 
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to abolish the office, or should the vote have been measured by a majority 
of the highest number of votes cast in this county for state and county 
officers?” 


The section referred to by you prescribes the form of the 
submission of this question upon the ballot, and requires 
that the question shall be designated on the ballot as follows: 
“Against election of county assessor,” “For election of 
county assessor.” It provides further that “if a majority 
of the votes cast shall be against the election of county 
assessor in said county, the office shall cease therein with 
the expiration of the time of the incumbent.” 

Taking into consideration the manner in which this 
section provides for the submission of the question, it is 
quite clear, to my mind, the legislature intended that 
“a majority of the votes cast’’ should mean a majority of 
the votes cast on this particular proposition and not a 
majority of the highest number of votes cast for officers or 
other propositions. It is true, our supreme court has held 
that amendments to our constitution must, in order to be 
adopted, receive more than half the number of the highest 
number of votes cast at such election. (Tecumseh Bank v. 
Saunders, 51 Neb., 801.) 

However, it will be observed that the constitutional pro- 
vision for the adoption of amendments to the constitution 
provides that the submission shall-be made to the voters 
at the election at which senators and representatives are 
elected; and further provides that, if a majority of electors 
voting at such election adopt such amendments, the same 
shall become a part of the constitution. So that, under the 
provisions of the constitution, with reference to the adop- 
tion of amendments thereto, a majority of electors voting at 
such election is required. This phraseology is unlike that in 
the statute under consideration, and, in my judgment, the 
latter is not susceptible of the same construction. 

However, upon a careful perusal of the decisions of our 
supreme court, I find that the rule adopted in Tecumseh 
Bank v. Saunders, supra, has been uniformly applied in con- 
struing statutes worded similarly to the one now under con- 
sideration. Our supreme court, in an extended review of 
the cases in this state and others, has said: 
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“We have thus referred to the foregoing decisions of this court for the 
purpose of calling attention to the fact that through and in each and every 
one of them there is the element or principle that if a proposition is sub- 
mitted at a general state or municipal election, under a law which requires 
for the adoption of the proposition a majority of all the votes cast, it must 
receive more than one-half of the total number of votes polled at such 
election on any matter or the filling of any office on which a voteis taken.” 
(Bryan v, City of Lincoln, 50 Neb., 630.) 


I, therefore, conclude that our: court would follow this 
long line of decisions and hold that a majority of the total 
number of votes polled at the election, and not a majority 
of votes cast on the particular proposition, is required to 
abolish the office of county assessor. 

Very respectfully, GRANT G. MARTIN, 

November 28, 1911. Attorney General. 


County Clerk—Salary. 


The county clerk of a county having a population of 7,000 to 25,000 is 
entitled to a salary of $1,650 per annum, irrespective of the fees 
earned or received through the office. r 


Robert P. Starr, Esq., County Attorney of Sherman County, 
Loup City, Neb. 
Dear Sir: Yours of the 3rd instant is at hand. You state 
that your county has a population, according to the last 
census, in excess of 8,000. Your question is: 


“What should be the salary of the county clerk; is he entitled to $1,650 
per annum, and is this amount dependent upon the fees of the office?” 


In my judgment, the county clerk of your county is 
entitled to a salary of $1,650 per annum, irrespective of the: 
fees earned or received through the office. Section 9476, 
Cobbey’s Annotated Statutes of 1911, provides that in 
counties having over 7,000 and less than 25,000 inhabitants: 
county clerks shall receive the salary of $1,650 per annum, 
which salary shall be paid by warrant drawn on the general 
fund of the county in which they hold their respective offices. 

Very respectfully, GRANT G. MARTIN, 

December 7, 1911. Attorney General. 
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School Board—Insurance on School Property. 


A member of the school board may enter into a contract for the writing of 
insurance policies on the school property. 


T. M. Hewitt, Esq., County Attorney of Dawson County, 
Lexington, Neb. 

Dear Sir: I beg to acknowledge receipt of your letter to 
this department, asking for an opinion on the following 
question: 

“Is section 11810, Cobbey’s Annotated Statutes of 1911, broad enough 


to prevent a member of the school board from entering into a contract for 


the writing of insurance policies on the school property?” 


This section of the statute is as follows: 

“It shall be unlawful for any member of the board of education to have 
any pecuniary interest, either directly or indirectly, in any contract for the 
erection of school houses, or for warming, ventilating, furnishing, or re- 
pairing the same, or be in any manner connected with the furnishing of 
supplies for the maintenance of the schools.” 

The legislature therein enumerates certain contracts in 
which a member of the board of education may not, either 
directly or indirectly, be pecuniarily interested. These con- 
tracts are as follows: 

1. Contracts for the erection of school houses. 

2. Contracts for warming, ventilating, furnishing, or 
repairing school houses. 

3. Contracts for the furnishing of supplies for the main- 
tenance of schools. 

I do not see that a contract for writing insurance policies 
on the property would be included within the terms of this 
section of the statute. If the legislature intended such con- 
tracts to be covered by this section of the statute, it clearly 
did not so provide. 

I take it that a member of the school board may legally 
enter into any contract which the law does not specifically 
prohibit, and the contract as to the insurance policy is 
not prohibited. 

Very respectfully, 
GRANT G. MARTIN, 
Altorney General, 
By FRANK E. EDGERTON, 
December 12, 1911. Assistant Attorney General. 


OPINIONS 183 


Sheriff Fees—County Assessor—Abolishment of Office— 
Firemen—Poll Tax. 


The sheriff is entitled to charge a jailer’s fee of $1.50 per day when but 
one prisoner is incarcerated in the jail. 


Where the office of county assessor is abolished by vote of the people, 
the office ceases to exist upon the expiration of the term of the in- 
cumbent. 


Where one has served the full time required by law for a fireman, he is 
exempt from poll tax in any county of the state. 


O. E. Bozarth, Esq., County Attorney of Gosper County, 
Elwood, Neb. 


Dear Sir: This department is in receipt of your letter 
of the 9th instant, in which you ask several questions and 
request an opinion thereon: 


“1, Is the sheriff of this county entitled to charge a jailer’s fee of $1.50 
per day from July 4, 1908, to January 4, 1909, at a time when only one 
prisoner was confined in the county jail?” 


Our supreme court has recently held that if a sheriff 
performs the duties of jailer in addition to his duties as 
sheriff, he is entitled not to extra compensation for the per- 
formance of his duties as sheriff but to the compensation 
provided for the performance of other duties as jailer. 
(Dunkel v. Hall County, 131 N. W., 973.) The law does not 
designate how many prisoners there must be in the jail to 
entitle the sheriff to these jailer’s fees, but I take it for 
granted that the confinement of one or more prisoners would 
entitle him to the $1.50 per day for the time such. prisoners 
are incarcerated. 


“2. At the November 1911 election, the question of whether or not the 
office of county assessor would be abolished was submitted to the voters, 
and the total of 941 votes were cast in the county, of which there were 561 
against the election of county assessor. The term for which the assessor 
was elected expires in January, 1912, but under the law passed by the last 
legislature the assessors are to be elected in the fall of 1912. Is the present 
incumbent entitled to hold over another year, or does his term expire in 
January, 1912?” 


From your statement of facts, the office of county 
assessor was duly abolished by the voters of your county 
at the last election. The voters having decided to abolish 
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the office, under the provisions of the law, the office ceases 
to exist upon the expiration of the term of the incumbent. 
The regular term of the incumbent expires in January, 1912, 
and, in view of the action of the voters, he is precluded from 
holding over for another year. 

«3. A resident of this county, before becoming such, served the full 


time required by law for a fireman to exempt him from poll tax. Now, 
that he has removed to this county, is he entitled to this exemption?” 


Our law provides that all members in good standing in 
any fire company or hook and ladder company in this 
state, and all persons who have been members of such com- 
panies in good standing for five consecutive years in the 
state of Nebraska, shall be exempt from the assessment 
of any poll tax. Other sections of the law require such fire 
companies to file, in the office of the clerk of district court, 
certified copies of their rolls, so as to obtain for the members 
thereof the privilege of the exemption. This relates to the 
duties of companies organized in counties where the exemp- 
tion is claimed. I find no. provision of law that ‘requires 
outside companies to certify copies of their rollsin adjoin- 
ing counties. However, I think that where one has served 
his full time under the law, he is exempt from poll tax in any 
county of the state. 

In cases of this kind, it might be well for the county 
authorities to require either the production of a certificate 
from the company, as to the service of the person claiming 
the exemption, or his affidavit, or some evidence of such 
service. When the authorities are satisfied that the services 
have been rendered as claimed, there is no doubt in my mind 
but that the exemption should be recognized. 

Very, respectfully, GRANT G. MARTIN, 

December 13, 1911. Attorney General. 


Depository Bond—Surety—Serving Process—Mileage. 


® stockholder or officer of a disinterested bank may become surety on the 
depository bond of another bank. 


Where an officer serves two processes during the one trip, he should ap- 
portion the mileage between the two cases. 


OPINIONS 185 


C. W. Beal, Esq., County Attorney of Custer County, Broken 
Bow, Neb. 

Dear Sir: I beg to acknowledge receipt of yours of the 
10th instant, in which you submit the following questions, 
and ask for an opinion thereon: 

“1, Suppose one of the national banks of Broken Bow wanted to give 
a bond as a county depository, would a stockholder or officer of a bank in 
Callaway, Nebraska, be eligible to sign said bond, if such stockholder or 
officer was not interested in or connected with the national bank in Broken 
Bow?” 

Section 11369, Cobbey’s Annotated Statutes of 1911, 
referred to by you, prohibits officers or stockholders in any 
way connected with the bank seeking to become a public 
depository from being accepted as sureties on the deposi- 
tory bond of such bank. That portion of said section is as 
follows: 

“Provided no person in any way connected with any depository bank, as 
officer or stockholder, shall be accepted as a surety on any bond given by 
said bank.” 

It would follow that a stockholder or officer of the Calla- 
way bank might become a surety on the bond of the national 
bank at Broken Bow, unless there is some other provision 
of law which prohibits a stockholder or officer of the bank 
from signing any bond whatsoever. I have been unable 
to find any such prohibition in the law. 

You also state that an officer traveled a distance of 
twelve miles and served a summons in a civil suit, and at the 
same time a warrant, upon the same man. Your question 
is: 


“2. Should such officer receive mileage for twelve miles, or should he 
receive mileage the same as if he had made separate trips?” 


I understand the law to be that an officer is entitled to 
five cents per mile for each mile actually and necessarily 
traveled, both in civil and criminal matters. I think that 
the case of Phoenix Insurance Co. v. McEvony, 52 Neb., 
570, is authority for the proposition that the officer should 
have apportioned the mileage between the two cases. 

Very respectfully, GRANT G. MARTIN, 

December 14, 1911. Attorney General. 
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Plea in Former Jeopardy. 


Where a person has been prosecuted for incest and found not guilty, he 
can not successfully plead former jeopardy if prosecuted subse- 
quently for rape against his daughter. 


Joe. F. Berggren, Esq., County Attorney of Saunders County, 
Wahoo, Neb. 

Dear Sir: I beg to acknowledge receipt of your letter to 
Attorney General Martin, in which you submit the following 
question: 

“Where a person has been prosecuted for incest, under section 2288, 
Cobbey’s Annotated Statutes of 1911, and found not guilty, can he success- 


fully plead former jeopardy if prosecuted again for rape, against daughter 
or sister, under section 2060, Cobbey’s Annotated Statutes of 1911?” 


Your question involves considerable difficulty, and I find 
that there is disagreement among the authorities. Our 
legislature in these two sections has provided for two 
separate and independent offenses. Section 2060 provides 
for an independent offense as interpreted in several cases in 
the supreme court. (George v. State, 61 Neb., 670; Edwards 
v. State, 69 Neb., 386; Hubert v. State, 74 Neb., 220.) It has 
been held in well considered cases that while no-person can 
be twice lawfully punished for the same offense, yet he may 
be twice lawfully punished for the same act, when it is of 
such a character as to constitute two distinct offenses. 
(State v. Innes, 53 Me., 586; Ex parte Simmons, 115 P. 
(Okl1.), 380.) 

The test in pleading former jeopardy seems to be whether 
or not that which is set out in the second indictment, if it 
had been proved under the first, could have brought about 
a conviction. If it could, the second indictment can not be 
maintained; if it could not, it may be. In Stewart v. State, 
36 Tex. Crim. Rep., 174, 32 8. W., 766, it was held that an 
acquittal of one charged with rape does not bar a prosecution 
for incest arising from the same transaction. The same was 
held in Hall v. State, 134 Ala., 90, 32 So., 750, and in State 
v. Learned, 85 p., 293, 73 Kan., 328. 

On the other hand, the Iowa court, in State v. Price, 127 
Ta., 301, has held that an acquittal under an indictment, 
charging rape, is a bar to a subsequent proceeding under an 
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indictment charging incest, although in the latter prosecu- 
tion the state elects to rely upon an act committed at a 
different date from that relied on in the prosecution for 
rape. lIowa does not, however, have a statute similar to 
section 2060, Cobbey’s Annotated Statutes of 1911. To 
this decision Justice McClain and Chief Justice Sherwin 
dissented. According to the majority opinion in that case, 
the test is whether the first indictment was such that the 
accused might lawfully have been convicted under it on 
proof of the same facts as those by which the second is to 
be sustained. The rule, as stated in the dissenting opinion 
of Justice McClain, is that the second prosecution will be 
barred only where the transaction for which the defendant 
has once been prosecuted is the same as that for which he 
is proceeded against on the second prosecution, or at least 
involves the same acts. It is asserted there that identity 
of transactions is the controlling consideration under the 
rule of the greatest number of cases. The dissenting opin- 
ion holds that where the prosecutor under the second indict- 
ment sought to prove a separate transaction from that proved 
in the first prosecution, a plea in bar of former jeopardy 
would not be good. This Iowa decision can clearly be dis- 
tinguished from those of other jurisdictions, because of 
differences in existing statutes. 

Of course, your newly discovered evidence may relate to 
some transaction between the parties upon which you did 
not rely in the first prosecution, the transaction described 
in section 2060. In that case, it would be my opinion that 
a plea of former jeopardy could not be interposed. 

The legislature has sought to define two separate offenses. 
The one of which this man was acquitted is not so heinous 
a crime as that which you now seek to charge, and it seems 
to me that our court would agree with the Kansas, Alabama, 
and Texas courts, which I have already quoted, that a man 
may be prosecuted for incest even after being acquitted 
for rape, or vice versa. 

In Sharp v. State, 61 Neb., 191, where a prosecution was 
brought for larceny, a plea in abatement was entered, setting 
up arrest and trial upon the charge of burglary, for the 
same offense, as a bar. The court said that larceny and 
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burglary are distinct and separate crimes, neither of which 
is necessary to the other. The prosecution for burglary in 
Sarpy county in no matter deprived the court in Lancaster 
county of jurisdiction over the crime of larceny. 

In Warren v. State, 79 Neb., 526, Warren was convicted 
of robbery after an acquittal for murder, the same evidence 
being educed. The court said the eSsential elements of the 
two crimes are entirely different. Judge Letton, in the 
opinion, quoted from State v. Stewart, 11 Ore., 52, as follows: 


“The test is not whether the defendant has already been tried for the 
same act, but whether he has been put in jeopardy for the same offense.” 


And from State v. Helveston, 38 La. Ann., 314, as follows: 


“The accused must show that the previous trial which he sets up in bar 
was precisely for the same offense which had been charged in the subsequent 
proceedings, and that the same proof would be sufficient to establish either 
of the charges for which he is put on trial.” 


See also People v. Bentley, 77 Cal., 7. 

There is an essential difference between the crimes of 
incest and rape on daughter or sister. Evidence of violence 
would be immaterial in prosecution for the former, but 
most material in the latter, although the word “rudely” 
may mean “violently.” (State v. Lawrence, 19 Neb., 315.) 

In the first prosecution, the party was not charged with 
the heinous offense of rape against his own daughter, as 
defined in section 2060, and'the jury could not have found 
him guilty, even though evidence were admitted showing 
the intercourse to have been had forcibly and against her 
will. How can it be said then, that he has once been in 
jeopardy for this offense? He has not been charged with, 
nor tried for, this offense and, therefore, was not acquitted 
of it. 

In my opinion, if your newly discovered evidence clearly 
shows that the man was guilty under section 2060, Cobbey’s 
Annotated Statutes of 1911, you would be entirely justified 
in prosecuting him, even though he had been acquitted 
under section 2288, Cobbey’s Annotated Statutes of 1911. 
I do not find that our court has passed upon this question, 
and the fact that Kansas and some of the other states have 
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rejected a plea in former jeopardy in a case like this leads 
me to believe that our court would do the same. 
Very respectfully, 
GRANT G. MARTIN, 
Attorney General. 
By FRANK E. EDGERTON, 
December 18, 1911. Assistant Attorney General. 


State Institutions—Gifts—Accounting. 


Funds derived from voluntary gifts to aid university students which are 
placed in the hands of the board of regents are not required to be 
paid into the state treasury for purposes of accounting. 


Hon. Charles S. Allen, Regent of University of Nebraska, 
Lincoln, Neb. 
Dear Sir: I am in receipt of yours of the 18th instant, 
containing a statement of facts, which is as follows: 


“Two citizens of Nebraska, J. R. Webster, of Omaha, and W. G. Whit- 
more, of Valley, and one citizen of Kansas, Dr. J. A. L. Waddell, have made 
gifts to constitute a fund to be loaned to students of the state university. 
The object of the fund is to assist worthy students who are without means 
to pursue their courses. The conditions named by the donors are that the 
board of regents shall be the custodian of the fund and establish rules under 
which the fund will be loaned, and that there shall be a student loan com- 
mittee created and approved by the board for the purpose of administer- 
ing the fund. The committee is to consist of two members of the Uni- 
versity senate and one member of the financial department, who shall 
be treasurer of the fund, the committee to be appointed by the chancellor, 
as representing the donors, and shall have charge of the loaning of the fund 
and pass on all applications. No loans, however, may be made without the 
approval of the chancellor ”’ 


Your question is: 


“Is this fund placed in the hands of the regents of the state university 
such as should be paid into the state treasury, under the requirements of 
chapter 132, Session Laws of 1911?” 


This law, in part, provides as follows: 


“That hereafter, it shall be unlawful for any executive department, state 
institution, board or officer, acting under or by virtue of any statute or 
authority of the state to receive any fees, proceeds from the sale of any 
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public property, or any moneys belonging to the state, or due for any 
service rendered by virtue of state authority, without paying the same 
into the state treasury within thirty days of the receipt thereof.” 


The fund spoken of in your statement of facts is in its 
nature private. The fund is created solely by the gifts of 
the donors. Such gifts are not fees received by authority 
of law, nor in any sense moneys belonging to the state or 
due for any service rendered by state authority. The 
fund is not designed to go to the support of the university, 
or any of its various departments. Its only purpose is to 
provide a method for aiding worthy students, who are 
unable to provide themselves with means sufficient to secure 
the privileges of the university. The main purpose in 
making the regents the custodians of such funds is to place 
them in the hands of those who are in a position to know the 
wants of worthy students as contradistinguished from those 
who are not. 

Funds derived from the gifts of those who are moved by 
benevolent impulses are not such as come within the re- 
quirements of this law, and, in my judgment, are not re- 
quired to be paid into the state treasury for purposes of 
accounting. 

Very respectfully, GRANT G. MARTIN, 

December 19, 1911. Attorney General. 


County Assessor—Requalifying—Police Judge—Election. 
County assessors and their deputies, holding over under the law of 1911, 
should requalify at the end of the term for which they were elected. 


No election for the position of police magistrate can take place, under the 
law of 1911, where a police judge holds office under a prior statute. 


Edwin Vail, Esq., County Attorney of Seward County, 
Seward, Neb. 

Dear Sir: I beg to acknowledge receipt of your letter to 
this office, in which you ask for opinions on the following 
questions: 

“1. Should county assessors. and their deputies, holding over under the 


law of 1911, requalify at the end of the term for which they were elected, 
or will their present bonds and oaths suffice?” 
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“2. Where one holding office as police judge in a city of the second class 
was elected to the new office of police magistrate at the fall election, may 
he requalify and hold for the term now provided for police magistrates?” 


First. I believe it is settled in this state that county 
assessors and their deputies, holding over under the recent 
act of the legislature, must requalify at the end of the term 
for which they were elected. Their term of office expires 
on the first Thursday after the first Tuesday in January. 
No successors having been elected, they will hold their 
office until successors are elected and qualified. 

In section 17, chapter 10, Compiled Statutes of 1911, the 
law is as follows: 


“When the incumbent of an office is reelected or reappointed he shall 
qualify by taking the oath and giving the bond as above directed; but when 
such officer has had public funds or property in his control, his bond shall 
not be approved until he has produced and fully accounted for such funds 
and property; and when it is ascertained that the incumbent of an office 
holds over by reason of the non-election or non-appointment of a successor, 
or of the neglect or refusal of the successor to qualify, he shall qualify anew 
within ten days from the time at which his successor, if elected, should have 
qualified.” 


This section of the statutes has been construed several 
times to mean that unless the holdover does requalify with- 
in ten days after the end of his term, he has no claim to the 
office. (State v. Boyd, 31 Neb., 682; State v. Cosgrove, 34 
Neb., 386; Richards v. McMillan, 36 Neb., 353; State v. 
Rosewater, 79 Neb., 450.) : 

In State v. Galusha,-74 Neb., 188, the court held that the 
words ‘term’ or ‘‘term of office’ mean a fixed and definite 
period of time, and that the right to requalify on the part 
of the holdover expires ten days after the expiration of his 
term, providing there is no one elected to fill the office or 
ineligibility of one elected has been shown. 

In Richards v. McMillan, 36 Neb., 357, the court said: 


“The question when he was required to requalify in view of the facts 
disclosed is not involved in this controversy, but that an incumbent must, 
in such case, qualify anew in order to be entitled to the rights of an officer 
de jure is settled by the case of State ex rel. Thayer y. Boyd, 31 Neb., 682; 
State ex rel. James v. Lynn, id., 770.” 


Second. The office of police magistrate is a constitutional 
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office, and the term of such office prescribed ‘by the con- 
stitution is two years. The police judge having been duly 
elected, and now in office, the legislature was without power 
to provide for the election of any person to supersede him 
therein. Consequently, no election for the position of police 
magistrate, which is the same as that of police judge, could 
have taken place where a police judge already was holding 
office. , : : 

In State v. Stuht, 52 Neb., 216, the court, in speaking of 
the office of police magistrate, said: 

“The term, as fixed by the constitution, can not be extended by legis- 
lative act; neither can the term of such an officer be shortened by legis- 
lative enactment.” 

I am of the opinion, therefore, that your police judge 
should serve out the term for which he was elected. At 
that time a vacancy will occur, and the statute dealing 
with police magistrates provides for the filling of such 
vacancies.* 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By FRANK E. EDGERTON, 
December 20, 1911. Assistant Attorney General. 


Primary Election—President—Vice-President. 


A petition signed by twenty-five electors of the party with which the pro- 
posed candidates for president and vice-president affiliate would 
entitle their names to be placed upon the primary ballot for the 
primary election. 


Hon. Addison Wait, Secretary of State, Lincoln, Neb. 


Dear Sir: I beg to acknowledge receipt of yours of the 
14th instant, which is as follows: 


“Kindly give me your opinion as to the minimum number of petitioners 


*Since this opinion was written, the supreme court in State ex rel. 
Benson v. Mayor and Council of City of Hastings, 135 N. W., 1028, has 
held that the prior law providing for the election of police judge in the 
spring of the year, for a term of two years, was void, and that a police 
magistrate elected in November, 1911, was entitled to the office, although 
the term of office of the incumbent had not expired. 
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required to place the names of candidates for president and vice-presi- 
dent on the primary ballot for the primary election to be held in April, 
1912.” 


Section 1b, chapter 46, Session Laws of 1911, relating to 
candidates for the offices of president and vice-president of 
the United States, is as follows: 


“When candidates for offices of president and vice-president of the 
United States are to be nominated, every qualified elector of. a political 
party subject to this act shall have opportunity to vote his preference, on 
his party nominating ballot, for his choice for one person to be the candi- 
date of his political party for president, and one person to be the candidate 
of his political party for vice-president of the United States; either by writ- 
ing the names of such persons in blank spaces to be left in said ballot for 
that purpose, or by marking with a cross opposite the printed names of 
the persons of his choice, as in the case of other nominations. The names 
of any person shall be so printed on said ballots solely on the petition of 
their political supporters in Nebraska, without such persons themselves 
signing any petition or acceptance. The names of persons in such political 
party who shall be presented by petition of their supporters to be party 
candidates for president and vice-president of the United States, shall be 
printed on the nominating ballot, and the ballots shall be marked, and the 
votes shall be counted, canvassed and returned in like manner and under 
the same conditions as to names, petitions and other matters, as far as 
the same are applicable, as the names and petitions of aspirants for the 
party nominations for the office of governor are now or may be by law re- 
quired to be marked, filed, counted, canvassed and returned.” 


The latter part of this section is meant to govern the 
filing of petitions for candidates for president and vice- 
president of the United States. The meaning of this section 
is not very plainly expressed. However, I think the legis- 
lature intended that such petitions should be signed by the 
same number of electors as petitions for the nomination of 
governor, and, when so signed, are entitled to be filed with 
the secretary of state. 

Section 5866, chapter 46, Session Laws of 1911, requires 
that the name of no candidate shall be printed upon the 
official primary ballot unless, at least thirty days prior to 
such primary, either he or twenty-five qualified electors of 
the party with which such candidate affiliates shall have 
filed a written application with the proper authority. 
This is the provision of law which relates to the nomina- 
tion of the governor of the state and other state officers. 


. 
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Hence, I conclude that a petition signed by twenty-five 
qualified electors of the party with which the proposed can- 
didate affiliates, and filed in the office of the secretary of 
state, would be sufficient authority to justify the secretary 
of state in placing the name of such candidate upon the 
primary ballot for the office of president or vice-president 
of the United States. 

Very respectfully, GRANT G. MARTIN, 

December 20, 1911. Attorney General. 


County Funds—Deposit. 


The county treasurer is prohibited from depositing in any one bank county 
funds in excess of fifty per cent of the capital stock of such bank. 


A. 8S. Moon, Esq., County Attorney of Lowp County, Taylor, 
Neb. ’ 

Dear Sir: I am in receipt of yours of the 27th instant, in 
which you state that Loup county has but one bank with a 
paid up capital stock of $10,000, and that the county deposits 
amount to about $7,500. Your question is: 


“Has the county treasurer the legal right to deposit this amount of money 
in said bank, under the bank guaranty law?” 


Section 11369, among other things, provides that where 
banks located in the county refuse or neglect to bid on such 
money, or where there are no banks in the county, or where 
the banks located in the county have not sufficient capital 
stock to receive said money under this act, then any surplus 
over the fifty per cent that banks in the county may receive 
shall be deposited in banks outside of the county having 
sufficient capital stock under the same conditions and terms 
as if in the county. 

This section prohibits the county treasurer from deposit- 
ing in any one bank county funds in excess of fifty per cent 
of the capital stock of such bank. I see no way to escape 
this provision of the law. 

Heretofore, this department held that state banks which 
have complied with the state guaranty law are not required 
to furnish depository bonds, but the department has also 
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held that the other provisions of the depository law, so far 
as the same are not in irreconcilable conflict with the 
guaranty law, are still in full force and effect. There is 
nothing in the guaranty law to conflict with this provision, 
and, I take it, the requirement that no bank shall be entitled 
to a deposit of county funds in excess of fifty per cent of 
its capital stock is effective. 
Very respectfully, GRANT G. MARTIN, 
December 29, 1911. Attorney General. 


Expenses—State Board of Examiners. 


Salaries and expenses of the state board of examiners in inspecting the 
state normal schools and the private and denominational schools, 
for the purpose of determining whether the private and denomina- 
tional schools are maintaining a standard equal to the state normal 
schools, may be paid out of the appropriation made for the state 
board of examiners of life certificates. 


Hon. James E. Delzell, Superintendent of Public Instruction, 
Lincoln, Neb. 


Dear Sir: I beg to acknowledge receipt of yours of the 
3rd instant, in which you call my attention to an appropria- 
tion made by the last legislature, which is as follows: 

“For salaries and expenses of the state board of examiners of life cer- 
tificates in inspecting the twelve private and denominational «schools, 


authorized by law to grant teachers’ certificates, as required by Senate 
File 267, Laws of 1907 = $2000.” 


In substance, your question is: 


Is this appropriation available for the purpose of paying thesalaries 
and expenses of the state board of examiners for inspecting thetwelve 
private and denominational schools, and also inspecting the four state 
normal schools, so as to enable said board to determine the question as to 
whether the private and denominational schools are maintaining a standard 
equal to that of the state normal schools, which would entitle them to 
grant teachers’ certificates? 


In order to determine this question, reference should be 
made to the body of Senate File 267, Laws of 1907. In 
part, section 4, of said Senate File 267, being section 11692, 
Cobbey’s Annotated Statutes of 1911, is as follows: 


“When any college, university, or normal school in this state shall have 
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a course of study equal in extent and similar in subjects to the higher 
course in the state normal schools, and shall have full and ample equip- 
ment and a faculty of instructors fully competent to give, and_are actually 
giving, satisfactory instruction in the branches contained in said course 
and equivalent to that given in the state normal schools, the graduates 
from such course shall be granted by the board of trustees of the proper 
institution a first grade state certificate of the same tenor and effect as the 
certificate to teach issued to the graduates from the higher course of the 
state normal schools.” 


Section 5, of said Senate File 267, being section 11693, 
Cobbey’s Annotated Statutes of 1911, provides as follows: 


“The determination of the question as to what institutions are entitled 
to the privileges set forth in sections 11141, 11143, and 11144, Cobbey’s 
Annotated Statutes of Nebraska for 1903, (la, 6, 7) shall be in the hands of 
the state superintendent of public instruction or the state board of 
examiners for life certificates. No educational institutions shall be en- 
titled to the privileges conferred by sections 11143 and 11144 (6, 7) unless 
the following requirements have been fulfilled: 

“First. Such institution shall be incorporated under the laws of the 
state of Nebraska. 

“Second. Said incorporation shall have at least fifty thousand dollars 
invested, or available for use in the school. 

“Third. Said incorporation shall employ not fewer than five teachers 
who shall put in full time in giving instruction in the branches of study 
required to be taught by the provisions of this act. 

“Fourth. The state superintendent of public instruction shall satisfy 
himself by personal inspection or by the personal inspection of the state 
board of examiners for life certificates that any institution desiring recog- 
nition under this act has fully complied with the requirements set forth 
herein and in sections 11143 and 11144 (6, 7) as hereby amended. 

“Fifth. The entrance requirements to the elementary and higher courses 
and the time required for the completion of said courses shall be the same 
as.in the state normal schools. Each year the state superintendent of 
public instruction shall satisfy himself by personal inspection or by the 
personal inspection of the state board of examiners for life certificates that 
said requirements have been met before any certificate can be granted by 
such institution.” 


From these provisions, it is plain that the private and 
denominational schools must have a course of study equal 
in extent and similar in subjects to the course provided in the 
state normal schools. They must also have a faculty of in- 
structors fully competent, and sufficient equipment to give 

*instruction which is equivalent to that given in the normal 
schools. 
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Before the state board of examiners could intelligently 
determine the question as to whether the private and de- 
nominational schools were providing a course of study, the 
necessary equipment, and a corps of teachers sufficient to 
give instruction which would be the equivalent of that 
afforded by the state normal schools, it would be necessary 
for said board to familiarize themselves with all these 
matters, by inspecting the state normal schools. After they 
have done that, they would then be qualified to make an 
intelligent comparison, and perform the duties imposed 
upon them by law. 

I, therefore, conclude that it was the intention of the 
legislature in making this appropriation to authorize an 
inspection of the normal schools and the private and denom- 
inational schools, for the purpose of making a comparison 
and determining whether or not the private and denomi- 
national schools should be accorded the same privileges 
in the matter of granting certificates as those accorded the 
normal schools, and that the necessary expenses incurred 
by the inspecting body should be paid out of this appro- 
priation. 

Very respectfully, GRANT G. MARTIN, 

January 11, 1912. Attorney General. 


Office of Sheriff—Vacancy—Appointment. 


The county board, under the general statutes, is authorized to fill a vacancy 
in the office of sheriff, which appointment will hold, at least, until 
the next general election or until some one is elected to, and quali- 
fied for, such position. 


J. L. Cleary, Esq., County Attorney of Hall County, Grand 
Island, Neb. 

Dear Sir: In reply to your communication of this date, 
in which you state that there is a vacancy in the office of 
sheriff of your county, by reason of the death of the in- 
cumbent, and ask my opinion as to the proper method of 
filling the vacancy, I have to state that I find no special 
provision for filling a vacancy in the office of sheriff, and in 
the absence of such special provision I think the general 
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law relative to the filling of vacancies applies to this case. 

Section 5755, Cobbey’s Annotated Statutes of 1911, 
provides that, when vacancies occur in county offices, the 
same are to be filled by the county board. This section, in 
my judgment, is decisive of your question, unless such 
vacancies occur thirty days prior to a general election, and 
in such latter cases the vacancies are to be filled at such 
general election. 

You have also called my attention to section 9571, 
Cobbey’s Annotated Statutes of 1911, which provides; 

“When there shall be no sheriff in the county organized for judicial pur- 


poses, it shall be the duty of the coroner to exercise all the powers and 
duties of the sheriff of his county until a sheriff is elected and qualified.” 


I do not think this section is applicable to the present 
case. It is meant to provide for the performance of the 
duties of the sheriff in counties which have not fully or- 
ganized and have not elected a full corps of county officers, 
but which are organized for judicial purposes. On its face, 
it does not appear to be a special provision for filling vacan- 
cies in the office of sheriff, and is not to be regarded as such. 

In my judgment, the county board is authorized to fill this 
vacancy by appointment, under the general statute relating 
to vacancies, which appointment will hold, at least, until 
the next general election, or until some one is elected to, and 
qualified for, this position. 

Very respectfully, GRANT G. MARTIN, 

January 12, 1912. Attorney General. 


County Clerk—Salary. 


The aggregate salaries of the county clerk, his deputies, and his assistants, 
in a county having a population between 7,000 and 25,000, must 
come within the amount of fees actually collected by the office, 
provided that the clerk is entitled to $1,650 per year regardless of 
the amount of fees collected by his office. 


C. D. Ritchie, -Esq., County Attorney of Red Willow County, 
McCook, Neb. 
Dear Sir: I beg to acknowledge receipt of your letter of 
the 12th instant, in which you ask for an opinion of this 
department on the following question: 
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“Must the total of salaries and compensation of the county clerk, his 
deputies, and his assistants, in a county having a population between 
7,000 and 25,000, be within the fees collected by that office?” 

You state that the county clerk reports the earnings of 
his office for 1911 to be $2,710.37. The county board pro- 
vided a deputy at $800 per year and an assistant at $540 
per year, providing, however, that these amounts must be 
paid out of the fees of the office. 

This question calls for a construction of section 9476, 
Cobbey’s Annotated Statutes of 1911, which was amended 
by the last legislature. Under this section as amended, it 
seems clear to me that the county clerk is allowed a salary 
of $1,650 per year. It is also provided in that section that 
in no county shall the clerk and his assistants receive in the 
aggregate salaries or compensation in excess of the amount 
of the fees actually collected by such offices, except “in 
those cases where the amount of the salaries or compensa- 
tion of such deputies, clerks, or assistants is by this act 
directed to be paid out of the county general fund.” 

An examination of the preceding portions of this section 
shows that there are some counties, for example, those hav- 
ing a population between 25,000 and 60,000, where the 
salaries and compensation of the deputies and assistants 
are to be paid out of the general fund of the county. Those 
counties are clearly within the excepted class, and it would 
be immaterial whether the amount of the fees was sufficient 
to pay the salaries and compensation of the officer, his 
deputies, and his assistants, but, in your case, a county 
having a population between 7,000 and 25,000, there is no 
such provision. 

It seems to me, therefore, that Red Willow county would 
not be in this excepted class, and the statute does require 
that the aggregate salaries of the office of county clerk must 
come within the amount of the fees actually ‘collected. 
The clerk should, however, be paid $1,650 regardless of 
the amount of the fees. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General. 
By FRANK E. EDGERTON, 
January 15, 1912. Assistant Attorney General. 
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Illuminating Oils—Gravity. 


Gasoline with a specific gravity of less than 62 degrees Fahrenheit, if it is 
not adulterated, may lawfully be used for purposes other than 
heating, lighting, or power. 

Low grade oils, not used for illuminating, heating, or power purposes, 
should be inspected by the state oil inspector. * 


All illuminating oils, from wells other than those in Kansas, Oklahoma, and 
Colorado, offered for sale or used in this state, must have a specific 
gravity of at least 46 degrees Fahrenheit. 


Hon. William Husenetter, State Inspector of Oils, Lincoln, 
Neb. 
Dear Sir: Your letter of the 8th instant, addressed to the 
attorney general, has been referred to me for answer. I 
note that you inquire: 


“Is there any reason why the state inspector of oils can not permit the 


use of a lower gravity than 62 degrees on gasoline for purposes other than 


illuminating, heating, and power?” 


In answer to your question I will say that in 1909 the 
legislature of this state passed an act regulating the sale 
and use of oils. This act provides, among other things, 
that gasoline shall be inspected by the state inspector of 
oils, or his deputies, before being offered for sale or use for 
consumption for illuminating, heating, or power purposes 
in this state. (Cobbey’s Annotated Statutes of 1911, sec. 
6325.) 

The act further provides that it shall be unlawful for any 
manufacturer, dealer, or vendor to sell, or offer for sale, 
gasoline that has a specific gravity of less than 62 degrees, 
as measured by the Beaume hydrometer, at a temperature 
of 60 degrees Fahrenheit. (Cobbey’s Annotated Statutes 
of 1911, sec. 6334.) No punishment is provided, however, 
for those violating this provision of statute. Neither is 
there any provision of statute, so far as I know, which makes 
unlawful the use of such gasoline for purposes other than 
heating, lighting, and power. There is, however, a provision 
of statute making it unlawful to sell, or offer for sale, or 
knowingly use, adulterated gasoline, and providing that 
such unlawful act shall be punished by a fine not exceeding 
$500. 
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I am, therefore, of the opinion that adulterated gasoline, 
no matter what its specifi¢ gravity may be, can not lawfully 
be used or sold in this state, but that gasoline which is not 
adulterated may lawfully be used, so long as it is not used 
for illuminating, heating, or power purposes, even though 
it has a specific gravity of less than 62 degrees. 

In response to your oral request for an opinion as to 
whether or not the law requires low grade oils, which are 
used in this state but which are not used for illuminating, 
heating, or power purposes, to be inspected, I will say that, 
in my judgment, it is the safer plan to have such oils in- 
spected. : : 

Sections 11 and 12 of the original act (Cobbey’s Annotated 
Statutes of 1911, secs. 6335, 6336) provide: 


“It shall be the duty of all persons, firms, partnerships and corporations 
transacting business in this state to immediately notify the state inspector 
of oils when any oils mentioned in section one of this act are received by 
them, which oils have not been stamped and inspected as provided in this 
act. Any persons, firms, partnerships or corporations violating the pro- 
visions of this section shall be fined fifty dollars ($50) for each offense.” 


“Any person or persons whether vendor, manufacturer or dealer, who 
shall sell or attempt to sell to any person in this state any of the oils men- 
tioned in section 1 of this act (6325) before having the same inspected as 
provided in this act, shall be deemed guilty of a misdemeanor and shall 
be subject to a penalty in any sum not exceeding three hundred dollars 
($300).” 

The above quoted provisions of statute, when considered 
in connection with the fact that the law does not permit any 
oil fluid which is a product of petroleum, or into which pe- 
troleum enters, to be used for illuminating, heating, or 
power purposes in this state, unless it conforms to certain 
prescribed tests, and the obvious difficulty, not to say im- 
possibility, of determining, without inspection, whether or 
not it conforms to such tests, lead me to the conclusion that 
the legislature intended that all oils derived from petroleum 
or into which petroleum enters, if they are to be sold or 
used in this state, should be inspected. I think this intent 
is expressed in language sufficiently definite to make it 
effective. 

In answer to your oral request for an opinion as to the 
specific gravity required by statute in all illuminating oils 
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offered for sale, or used in this state, I will say that the law 
seems to be quite plain on that point. It expressly provides: 


“The specific gravity shall not be less than forty-six degrees measured 
by the Beaume hydrometer at a temperature of sixty degrees Fahrenheit. 
* * * Provided, however, that in the case of illuminating oils made 
from the petroleum produced from wells in Kansas, Oklahoma, and Colo- 
rado, when properly labeled as hereinafter provided, such illuminating 
oils may be sold and offered for sale in this state for illuminating purposes 
where the specific gravity shall not be less than forty-two (42) degrees as 
measured by the Beaume hydrometer at a temperature of sixty (60) degrees 
Fahrenheit, and the residue contained therein shall not be more than 
seven per cent by weight after being distilled at a temperature of not more 
than five hundred seventy (570) degrees Fahrenheit. Provided, further, 
that every reservoir, tank, barrel, cask, package, or receptacle containing 
illuminating oils produced from the Kansas, Oklahoma, and Colorado oil 
fields shall be truly, plainly and conspicuously labeled in large letters 
“Kansas Oil,” “Oklahoma Oil,’’ “Colorado Oil,’’ or words of similar im- 
port.”” 


From this, it appears that no illuminating oil should be 
approved by you, or offered for sale or used in this state, 
unless it has a specific gravity of at least 46 degrees Fahren- 
heit, except such illuminating oils as are made from the 
petroleum produced from wells in Kansas, Oklahoma, 
and Colorado, which may, when properly labeled and when 
they have a specific gravity of at least 42 degrees and con- 
form to the other conditions mentioned in the provision of 
statute last above quoted, be sold for illuminating purposes. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
January 16, 1912. Deputy Attorney General. 


Telephone Company—Public Service—Discontinuance. 


So long as a telephone company, by its charter, remains a public service 
corporation, it can not, upon vote of its stockholders, refuse to 
serve the public and thereafter serve only its stockholders on a 
mutual basis. 


Nebraska State Railway Commission, Lincoln, Neb. 
Gentlemen: This letter is to acknowledge your verbal 
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request for an opinion on the questions involved in the 
following letter: 


“I hereby notify you that we ‘The Farmers’ Cooperative Telephone 
Association’ have this day decided, by a majority vote of all our stock- 
holders, to quit renting phones to outsiders ‘and adhere strictly to the 
mutual plan. Said service to outsiders to be discontinued March Ist, 
1912, that being the date their contracts expire. 

“In case some should come in and take an equal share, what may we do 
with the money, as we would not care to have so much lay in the treasury? 

“Would it be necessary for you to state the amount or rate per cent that 
the new members are to pay?” 


The following question is involved: 


“After a telephone company has transacted business as a public service 
corporation, may it, on vote of its stockholders, retire from that position 
and thereafter serve only its stockholders on a mutual basis?” 


Upon examination of the articles of incorporation of this 
company, I find that its authorized business ‘‘shall be to 
construct, own and operate telephone lines and telephone 
exchanges, and to buy, hold, sell, and transfer such real and 
personal property as may be necessary to carry out the 
purposes of this corporation.”’ (Article 3.) 

Acting under these articles, which permit a general tele- 
phone business as a public service corporation, the Farm- 
ers’ Cooperative Telephone Association has, in the past, 
furnished this service to others along its lines, making no 
discrimination in favor of its stockholders. It has accepted 
the general franchise granted to such companies for use of 
public roads in the location of poles and wires. (Cobbey’s 
Annotated Statutes of 1911, sec. 11963.) It has furnished 
this service for hire in the past, and proposes to continue 
it to its stockholders alone. : 

On November 18, 1910, Attorney General Martin advised 
you: 

“That a telephone company, organized solely for private purposes, or 
for the purpose of accommodating its own members, and which is pro- 
hibited by its articles of incorporation from renting telephones to the public 
does not come under the provisions of law which require the state railway 
commission to authorize it to issue stock, bonds, and other forms of in- 
debtedness. This law evidently was designed to place under the control 


of the state railway commission such public service corporations as under- 
take to-serve the public for hire. The company described by you does not 
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undertake to serve the public for hire, or to serve it in any manner, but 
expressly provides to the contrary. Hence, I do not think this company 
comes under the term ‘public service corporations,’ as used in the statute.” 


The Wisconsin railway commission has held similarly. 
(1909 Report, p. 281.) 

In State v. Union Stock Yards Co., 81 Neb., 67, the su- 
preme court has sustained the legislative definition of com- 
mon carriers, which placed the Farmers’ Cooperative Tele- 
phone Association under the regulation of the state railway 
commission. 

It is probably true that if the Farmers’ Cooperative 
Telephone Association is permitted to cut off its non-stock- 
holders, those people will be compelled to become stock- 
~ holders or forever be precluded from having telephone serv- 
ice. It is not probable that another line will be constructed, 
which will serve the patrons who now lose this service. 

The supreme court of Nebraska, early in the history of 
the telephone, laid down the rule that a company of this 
sort, which held itself out as serving the public, must serve 
all alike. (State v. Nebraska Telephone Co., 17 Neb., 126.). 
Chief Justice Reese there said: ; 


“The wires of respondent pass the office of relator. Its posts are planted 
in the street in front of his door. In the very nature of things, no other 
wires or posts will be placed there while those of respondent remain. 
The relator never can be supplied with this new element of commerce so 
necessary in the prosecution of all kinds of business, unless supplied by 
the respondent.” 


The Farmers’ Cooperative Telephone Association pro- 
poses to abandon the service of the public and become purely 
a mutual company, proposing to act in no way as a public 
service corporation. In other words, it proposes to retire 
premanently and absolutely from the field as a common 
carrier, as defined by the statutes. 

I take it that this can not be done so long as, by its 
articles of incorporation, it holds itself out to the world as 
a public service corporation. It ought not to profess to be 
such a corporation and practice discrimination in favor of 
its stockholders. 

In my opinion, your commission would be justified in 
advising the Farmers’ Cooperative Telephone. Association 
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that so long as it remains, by public profession, in its cor- 
porate charter, a public service corporation, it can not re- 
fuse to serve the public without discrimination, and that 
so long as it retains its present charter it will be subject to 
your regulation as a common carrier. 
, Very respectfully, 
GRANT G. MARTIN, 
Attorney General. 
By FRANK E. EDGERTON, 
January 16, 1911. Assistant Attorney General. 


State Treasury—Warrants—Time of Payment. 


Where services have been rendered the state during the time for which an 
appropriation was made therefor by the legislature, it is not essen- 
tial that warrants be drawn for the payment of such services during 
the two-year period provided by the constitution. 


Hon. Silas R. Barton, Auditor of Public Accounts, Lincoln, 
Neb. 

Dear Sir: You inform me that several claims have been 
presented to your department with the request that war- 
rants be drawn for payment of same, that these claims are 
for services rendered, that an appropriation was made by 
the legislature of 1909 for payment of such claims, that the 
services for which these claims are presented were rendered 
in each instance prior to April 1, 1911, but that the claims 
were not presented until the present month, and that there 
is plenty of money in the fund appropriated for their 
payment to pay them, unless, by virtue of law, such appro- 
priation has lapsed. You inquire: 


“Can warrants be lawfully drawn at this time for the payment of 
said claims?” 


The question which you propound involves a construc- 
tion of the provisions of section 19, article 3, constitution, 
which reads as follows: 


“Each legislature shall make appropriations for the expenses of the 
government until the expiration of the first fiscal quarter after the ad- 


journment of the next regular session, and all appropriations shall end with 
Lig 
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such fiscal quarter. And whenever it is deemed necessary to make further 
appropriations for deficiencies, the same shall require a two-thirds vote 
of all the members elected to each house, and shall not exceed the amount 
of revenue authorized by law to be raised in such time. Bills making 
appropriations for the pay of members and officers of the legislature, and 
for the salaries of the officers of the government, shall contain no provision 
on any other subject.” 


This provision of the constitution was considered in the 
recent case of State ex rel. Ledwith v. har 120 N. W., 916, 
in which the court held: 


“Under the constitutional provisions as to the ending of appropriations 
with the expiration of the first fiscal quarter after the adjournment of the 
next regular session of the legislature (section 19, art. 3), it is not essential 
that the money be actually drawn during the two-year period, but the 
expense must have been incurred during the two years for which the 
appropriation was made. It is the unexpended surplus of the amount 
appropriated that lapses, not the uncollected portion of an appropriation.” 


In an early case, construing a similar provision in the 
constitution of 1866, the court held: 


“In the absence of a repealing act, or of an act of limitation, it does not 

" matter how long after the money provided for in an appropriation act is 

earned, that it is applied for. As to it, the act will continue in force and 
operation until the money is drawn from the treasury. 

“This section means simply this: that provision for the support of the 
government by any one legislature must be limited to two years. It does 
not require the money appropriated to be actually drawn from the treasury 
during that time, but the expense must be incurred or the salary earned, 
during the two years for which the appropriation was made.” (Opinion of 
the Judges, 5 Neb., 572.) 


In view of these decisions, I am inclined to the opinion 
that warrants can lawfully be drawn for the payment of 
these claims at the present time, so long as there is an un- 
expended surplus of the money appropriated for their 
payment in the, treasury. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
January 18, 1912. Deputy Attorney General. 
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Mortgage—Taxation. 


The provisions ‘‘That said mortgagor also agrees to pay all taxes and assess- 
ments levied or assessed against the premises above described,” 
or “That mortgagor also agrees to pay all taxes,” should not be con- 
strued as an agreement requiring the mortgagor to pay the taxes 
on the mortgage, or the debt secured thereby. 


J. F. Berggren, Esq., County Attorney of Saunders County, 
Wahoo, Neb. 

Dear Sir: I beg to acknowledge receipt of yours of the 
17th instant, in which you ask whether the usual provisions 
in the blank form of mortgages, with reference to the 
mortgagor paying the taxes and assessments levied on land, 
is a sufficient agreement on the part of the mortgagor to 
pay the tax upon the mortgage. You state that it is com- 
mon to find in the blank form of mortgages the following 
provisions: ‘“That said mortgagor also agrees to pay all taxes 
and assessments levied or assessed against the premises 
above described,’’ or ‘‘mortgagor also agrees to pay all 
taxes.” 

The law declares a mortgage on real estate to be an 
interest in real estate for the purposes of assessment and 
taxation. It also provides that, when it is agreed in any 
mortgage that the mortgagor shall and will pay the tax 
levied upon the mortgage, or the debt secured thereby, the 
assessor or county clerk shall not enter said mortgage for 
separate assessment and taxation, but both interests shall 
be assessed and taxed to the mortgagor or owner of the 
property mortgaged. 

In my judgment, this law contemplates that the mort- 
gage contract shall, in clear and unambiguous terms, provide 
that the mortgagor will pay the tax levied upon the mort- 
gage, or the debt secured thereby, and that unless there is 
some agreement in the mortgage which clearly makes it 
the duty of the mortgagor to pay the tax upon such 
mortgage, or debt secured thereby, the tax upon the mort- 
gage should be assessed to the mortgagee. 

The quotations referred to by you are such as were in 
common use in blank forms before the passage of the pres- 
ent law, and were designed by the parties to require the 
owner of the land to keep all taxes levied against it fully and 
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promptly paid up, but they should not be construed as an 
agreement requiring the mortgagor to pay the tax on the 
mortgage, or the debt secured thereby. 
Very respectfully, GRANT G. MARTIN, 
January 19, 1912. Attorney General. 


Inspector of Public Buildings—Extra Compensation. 


The deputy state inspector of construction and maintenance of public 
buildings is not prohibited by the constitution from receiving extra 
compensation for duties done by him outside of the scope of the 
duties devolved upon him by virtue of his office. 


Hon. Silas R. Barton, Auditor of Public Accounts, Lincoln, 
Neb. 

Dear Sir: I have your favor of the 19th instant, in which 
you say: a ° 

“My attention has been called by Mr. O. R. Kirschke, chairman of the 
board of directors of the Nebraska Association of Architects, to the fact 
that the state architect is drawing salary as state architect and inspector, 
and asking if the law would hold he could draw salary in two capacities. 

“I refer the matter to your department, for my guidance.” 


T infer that you refer in the above letter to the deputy 
inspector whose duty it is to be present and personally 
supervise and inspect the work done, whenever any con- 
tract is entered into by the board of public lands and 
buildings, for the erection, construction, or repair of any 
public building in the state. This official receives a salary 
of $2,000 per annum. It is not a part of his official duties 
as such inspector to draw the plans for the erection of such 
buildings, but it is his duty to: 

“See that the materials furnished and the work performed in construct- 
ing, repairing, altering, or improving any such buildings are in accordance 
with the drawings and specifications therefor, and that the interests of 
the state are fully protected and that no person, firm or corporation em- 
ployed on any work shall perform said work in any other or different man- 
ner than is provided by the contract and the plans and specifications for 
the doing of any such work.” (Cobbey’s Annotated Statutes of 1911, sec. 
10458.) 

I am informed that this official has been employed to 
draw the plans and specifications for public buildings in 
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some instances, however, and that he has received extra 
compensation for the preparation of such plans and speci- 
fications. 

I am inclined to believe that he is entitled to receive this 
extra compensation for work which he does outside of the 
duties which devolve upon him by virtue of his office. It 
is my understanding that if he had not. drawn them, the 
state would have been compelled to pay somebody else for 
doing so. There is nothing incompatible, so far as I can 
see, in the duties enjoined upon him by law as. a public 
official, and the extra duties for which he has been paid. 
His ability to determine whether buildings are being con- 
structed in accordance with the plans and specifications 
adopted for their construction certainly is not lessened by 
the fact that he has himself prepared said plans and speci- 
fications. 

It occurs to me that the question involved in this case is 
not different in principle from the question involved in the 
ease of Cornell v. Irvine, 56 Neb., 657, in which the court 
said: 

“Where a state officer has rendered services outside of, and not incom- 
patible with, his duties as such officer, it is not proper for the auditor of 
public accounts of the state to refuse to issue a warrant in payment of 
such extra services merely because the said state officer’s salary, already 
paid, was for the period during which the said extra services were rendered. 

“A statute created the office of commissioner of the supreme court, 
prescribed his duties, provided his compensation, payable quarterly, and 
only forbade, during his term, his engaging in the practice of law. Held, 
That neither upon principle nor upon statutory grounds was such commis- 
sioner properly denied compensation for lectures delivered to a law class 
of the state university, since such extra services were not incompatible 
with, or ine’uded within, the scope of his duties as such commissioner.” 


I presume the question which you submit has been raised 
in this instance because of the decision in case of Wilson v. 
Otoe County, 71 Neb., 435, in which it was held that a county 
official could not receive compensation in addition to the 
fees or salary allowed him by law for extra official services 
performed by him for the county. But, the decision in 
that case was avowedly based upon the statutory provision 
which prohibits county officers from being financially in- 
tested in, or receiving the benefit of, any contract executed 
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by the county for the furnishing of supplies, or any other 
purpose. In the absence of such a statutory provision in 
the case of state officials, the reasoning does not apply to 
them. There are, it is true, certain constitutional state 
officers who are forbidden to receive any other compensation 
than their salaries, but the office of deputy inspector of 
construction and maintenance of public buildings is not an 
office established by the constitution, and, therefore, such 
officials are ‘not prohibited by the provisions of the consti- 
tution from receiving extra compensation for duties done 
by them outside of the scope of the duties which devolve 
upon them by virtue of their office. 
Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
January 20, 1912. Deputy Attorney General. 


County Superintendents—Increased Salaries. 


County superintendents are entitled to the increased salaries made by 
the legislature of 1911 from the date the law, graduating the salaries 
of the office of county superintendent, went into effect. 


W. H.C. Rice, Esq., County Attorney of Merrick County, 
Central City, Neb. 

Dear Sir: I beg to acknowledge receipt of yours of the 
24th instant, in which you state that the county board of 
your county, at its first meeting in 1911, fixed the salary of 
the county superintendent for the year at $1,050, that 
thereafter the last legislature passed a law graduating the 
salaries of this office according to the population of the 
county, and that under the provisions of that law your 
county superintendent is entitled to a salary of $1,300. 
(Compiled Statutes of 1911, ch. 79, subd. 7, sec. 2.) 

Your question, in substance, is: 


Is the county superintendent entitled to the salary according to the 
enactment of the legislature at the time it took effect, or will he be pre- 
cluded from the increased salary until the expiration of the year for which 
his salary was fixed by the county board? 
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Our constitution prohibits the salary of a public officer 
from being increased or diminished during his term of 
office. Our supreme court has construed this constitutional 
provision to apply only to offices created by the constitu- 
tion. The office of county superintendent is not a con- 
stitutional office. The legislature may increase the compen- 
sation of a county officer during his term, and this, of course, 
relates to offices not created by the constitution. (Douglas 
County v. Timme, 32 Neb., 272.) The same ruling is also 
adhered to in State v. Vincent, 46 Neb., 408. 

This, in my judgment, would permit your county super- 
intendent to draw the increased salary from the date the 
law went into effect, which was, as I now recollect, July 7, 
1911. 

Very respectfully, GRANT G. MARTIN, 

January 25, 1912. Attorney General. 


Foreign Life Insurance Company—<Accident Insurance. 


A foreign capital stock life insurance company, operating in this state, may 
write not only life insurance, but may, in addition thereto, transact 
the business of accident or sickness insurance. 


Hon. Silas R. Barton, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: I have your letter of the 30th instant, in which 
you ask: 


“Can a foreign capital stock life insurance company, operating in this 
state, be authorized to write not only life insurance but in addition thereto 


* to transact the business of accident or sickness insurance?” 


IT do not find that the laws of this state expressly prohibit 
the carrying on of both a life insurance and an accident or 
sickness insurance business by the same company. In 
the absence of such a prohibition, I am of the opinion that 
a foreign capital stock life insurance company, organized 
to do both classes of business under the laws of a state per- 
mitting such organization, may be licensed by you to do 
both kinds of business in this state, provided it complies 
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in all respects with all the conditions required by our laws 
for the carrying on of each of said kinds of insurance busi- 
ness. 

The fact that our insurance law does not provide for the 
incorporation of companies doing both classes of business, 
does not, in my judgment, bar foreign insurance companies 
organized under the laws of a state which does authorize 
the formation of such companies. 

I do not find that this precise question has ever been 
passed upon in this state, but a similar question was before 
the supreme court of Illinois, which held: 


“There being no prohibition in the statute of Illinois against the doing 
of multiform insurance, the comity that prevails between the states per- 
mits a foreign corporation to do such insurance in this state, although our 
statute does not authorize the formation of companies for that purpose. 

“The absence of authority in our statute to organize such companies is 
not an implied prohibition of the transaction of multiform insurance by a 
foreign company within the state.’’ (People ex rel. Stevens v. Fidelity and 
Casualty Co., 153 Ill, 25.) 


In this connection, I may call your attention to the fact 
that the revenue law of this state impliedly assumes that 
there may be insurance companies organized under the 
laws of some other state or country which are carrying on 
both a life and an ‘accident insurance business in this 
state. 

You will understand, of course, that I am not, in this 
letter, passing upon the question as to whether or not a 
domestic insurance company can be organized under the 
laws of this state to carry on both a life and an accident 
insurance business. That is another matter. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General. 
By GEORGE W. AYRES, 
January 31, 1912. Deputy Attorney General. 
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Clerk of District Court—Salary. 


In a county having a population of from 8,000 to 17,000, the clerk of the 
district court should receive a salary of $1,600; the $400 salary pro- 
vided by section 9435, Cobbey’s Annotated Statutes of 1911, 
should be accounted as fees of the office for the year; and, if the $400 
and the fees of the office exceed $1,600, such excess should be paid 
into the treasury of the county. 


Howard Saxton, Esq., County Attorney of Thurston County, 
Pender, Neb. 

Dear Sir: This department is in receipt of yours of the 
30th ultimo, in which you make the following statement 
and ask for an opinion thereon: 

“The population of this county is about 9,000. In view of the last clause 
of section 9435, Cobbey’s Annotated Statutes, please advise whether the 
clerk of the district court of this county is entitled to a total compensation 
of $1,600 or $2,000 yearly, assuming that about $1,600 or more is collected 
each year as fees in his office.” 

The answer to this question requires the construction of 
two sections of the statute which relate to the fees and salary 
of the clerk of the district court. 

Section 9434, Cobbey’s Annotated Statutes of 1911, pro- 
vides that when the fees of the clerk of the district court 
shall exceed $1,600 per annum, in counties having less than 
25,000, said clerk shall pay such excess into the treasury of 
the county in which he holds his office. 

Section 9435, Cobbey’s Annotated Statutes of 1911, pro- 
vides that the clerk of the district court in counties having a 
population of 8,000 to 17,000 shall receive a salary of $400 
in addition to the fees provided for his office, which salary 
shall be paid quarterly out of the general fund of the county, 
be entered on his fee book, and be accounted for in the 
same manner and subjected to the same limitations as other 
fees. 

It is evident from these provisions of statute that the 
salary of $400 was intended by the legislature to be con- 
sidered and entered the same as fees of the office, and was, 
no doubt, intended ‘by the legislature to aid in making a 
reasonable salary for the clerk of the district court where 
the fees of the office were insufficient. 

In my judgment, the $400 salary should be included in 
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an estimate of the fees of the office for the year, and if the 
$400 and the fees of the office exceed $1,600 such excess 
should be paid into the treasury of the county. 
Very respectfully, GRANT G. MARTIN, 
February 1, 1912. Altorney General. 


Legal Reserve Life Insurance Companies—Valuation. 


A life insurance policy of a stock company should be valued according to 
the conditions of the contract, for the purpose of determining the 
amount of legal reserve necessary to meet the requirements of the 
law. 


Hon. Silas R. Barton, Auditor of Public Accounts, Lincoln, 
Neb. » 

Dear Sir: I beg to. acknowledge receipt of your letter, 
asking the opinion of this department on that portion of 
the insurance statutes which directs you to make a valua- 
tion of the policies of all joint stock legal reserve life in- 
surance companies organized under the laws of this state. 

That portion of the statutes to which you refer is as 
follows: 

“He shall also on or before the Ist day of February in each year cause 
to be made a valuation of the policies of all joint stock legal reserve life 
insurance companies, organized under the laws of this state, and ascer- 
tain the reinsurance reserve thereof computed upon the basis of the so- 
called ‘Actuaries or Combined Experience Table of Mortality’ with eom- 
pound interest at 4 per cent per annum. He shall also, when requested 
so to do, by the proper officers of any such company, ascertain the amount 
of such reinsurance reserve upon the basis of the so-called ‘American 
Experience Table of Mortality’ with compound interest at the rate of 
4 1-2 per cent per annum, and the amounts ascertained upon the said 
basis shall be the legal reserve.” (Compiled Statutes of 1911, ch. 16, sec. 2.) 


I understand that some of the Nebraska life companies 
write their policies, contracting therein that the first year 
shall be “term” insurance. I have one before me reading 
as follows: 

“The policy is written by the company and accepted by the insured as a 
one year preliminary term policy for the first year, and thereafter as a 
nineteen payment life policy.” 


As you state in your letter, our law has no policy require- 
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ments and there is no legal objection to this kind of an in- 
surance contract. Your question then is: 

How shall a life insurance policy of a stock company be valued for the 
purpose of determining the amount of legal reserve necessary to meet the 
requirements of the law? 

It seems clear to me that you should make this valua- 
tion in conformity with the contract. Ifa policy is a twenty- 
payment life policy, the manner of valuation is plain. 
The company must for each year set aside a reserve suffi- 
cient when compounded at four per cent, basing the com- 
putation on the actuaries or combined experience table of 
mortality, to meet its liability under that contract. 

As is well known in insurance circles, the first year’s 
premium is nearly all consumed in expense in getting the 
business. The agent gets from fifty to seventy-five per 
cent of the first premium; the examining physician gets a 
good fee, and other expenses are incurred, which leave but 
a small margin to the company out of the first premium. 

As a result, if the company is to set aside the legal reserve | 
necessary under this twenty-payment life policy, it must 
take it from its surplus and not from the premium paid on 
the policy. In other words the surplus accumulated from 
premiums paid by other policy-holders must provide the 
first year’s reserve for this policy-holder. A young company, 
without a surplus, will find itself unable to set aside the 
legal reserve if it writes any considerable amount of business. 

To avoid the necessity of taking this reserve from a 
surplus, some new companies are writing the ‘‘First Year 
Preliminary Term Policy.’”’ The contract for the first 
year is a “‘term”’ policy. The company is agreeing to insure 
for one year’s term. The ‘‘value” of a one year term 
policy is little. Hence, little, if any, reserve is necessary the 
first year, and the company can use practically all of the 
premium in: paying the expense of getting the business. 
Beginning with the second year, this policy will be valued 
similarly with that of the twenty-payment life, but, as it 
is now, to all intents and purposes a nineteen-payment life 
policy, the annual reserve set aside will be larger than the 
annual reserve .under the twenty-payment life. 

It has been argued that this “First Year Preliminary 
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Term” plan was adopted to avoid and defeat the statute 
which you quote; that it permits the new companies writing 
such policies to evade the spirit of the law. 


In Bankers Life Ins. Co. v. Howland and Bacon, 73 Vt., 
. 12, 13, Judge Taft says, as to this: 


“No doubt the policies were framed with a provision that they should be 
valued as term policies for the first year in order to have them so valued; 
but whether it was to evade the spirit of the statute can be better deter- 
mined when one knows what the statute requires. It may have been done 
to evade an erroneous ruling of an insurance department. It undoubtedly 
was to avoid a requirement of holding too heavy a reserve the first year of 
the policy. This must be apparent to any one. This plan of valuation is 
necessary only in case of a new or. small company, one that has not ac- 
cumulated a surplus.”” 


In a booklet published by the Mutual Life Insurance 
Company of New York, entitled “Educational Leaflets 
(1908),”’ it is said: 


“Indeed, only by the use of some such expedient would it be possible for 
a new company to establish itself at all on the mutual plan, since, being 
in receipt of little or nothing from loadings on old business and having no 
accumulated surplus, it would be unable to meet the necessary cost of 
new insurance and provide at the same time for the required legal reserve 
of the first year. Only on the stock plan, with the stockholders personally 
advancing extra funds for the purchase of new business, could a new com- 
pany comply with the requirement to put up the full net level premium 
reserves on its policies beginning with the year of issue.” 


Mr. Elizur Wright, the eminent insurance commissioner 
of Massachusetts, is quoted in Bankers Life Ins. Co. v. 
Howland and Bacon, supra, as saying the net valuation 
system was originally incorporated into the law not as a 
determinant of the actual solvency of a company, which it 
never can be, but to compel the company to conduct its 
business on the lines tacitly assumed in its contracts. 
(P. 4.) Equity between the members, not actual solvency, 
was, according to Mr. Wright, the primary object of the 
law. 

I take it then that “preliminary term’ insurance has the 
approval of students of life insurance, and also of the courts. 
This question of the proper valuation of life insurance 
policies came up squarely in the Vermont case cited above, 
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and again in Bankers Life Ins. Co. v. Insurance Com- 
missioners, 76 Vt., 300.° The holding in both cases may be 
summed up in these words quoted from the latter case: 


“All policies were considered in our former opinion, but were valued for 
what they were construed to be. If the legislature intended to require that 
policies construed by the court as term policies should be valued as if they 
were not, it has failed to make its intention manifest.” 


Vance, in his work on Insurance, declares this to be the 
proper method of valuation of policies to determine the 
reserve. 


“The liability of the insurer under the policies outstanding is at any time 
not the face value of those policies, for the liability under them is contin- 
gent, but is always determined by reference to such reserve fund as cal- 
culated by the experience tables, and at some fixed rate of compound in- 
terest will enable the insurer to discharge all obligations under the policies 
when those obligations become due.’’ (Vance, Insurance, p. 41.) 


Missouri has a statute similar to ours on this question: 


“It shall be the duty of the superintendent to make, or cause to be made, 
annually, a valuation of the policies, additions thereto, annuities, and all 
other obligations of assurance outstanding and in force on the thirty-first 
day of December next preceding, of every life insurance company doing 
business in this state. * * * For the purpose of making such valua- 
tions, and for making special examinations under the provisions of the 
laws of this state, the rate of interest assumed shall be, until the first day 
of January, A. D. 1891, four and one-half per centum per annum, and the 
rate of mortality that established by the American experience table, and 
after the last named date the rate of interest assumed shall be four per 
cent per annum, and the rate of mortality that of the actuaries or com- 
bined experience table.’’ (Revised Statutes of Missouri, ch. 61, art. 2, 
sec. 6925.) 


Construing this statute, the Missouri court said: 


“It is entirely proper and necessary that in valuing the policies with a 
view to ascertaining the insurance company’s solvency or its right to do 
business in this state the company shall be charged as a liability with the 
reserve proper to anticipate and meet its policy obligations, and if a policy 
does not contain provisions for the payment of a sufficient net level pre- 
mium to create a proper reserve, according tothe form of the policy, the c6m- 
pany must supply the deficiency out of its available assets, and if they are 
insufficient for that purpose the company is insolvent and should not be 
permitted to continue in business. And the company must meet its con- 
tract obligation to the policy-holder, although the consideration it exacted 
for assuming such obligation was insufficient.” 
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Answering your question, then, it is my opinion that it is 
your duty to value the policies of all joint stock legal re- 
serve life insurance companies organized under the laws of 
this state according to the conditions of the contract. The 
“preliminary term” policy is as legal as the “ordinary life” 
or the “twenty-payment life.” It is your duty to deter- 
mine the reserve under each policy necessary to meet the 
obligations of the contract therein. Clearly, if a company 
contracts that its reserve shall be computed on 3 1-2 per 
cent basis, thereby securing a larger reserve than when com- 
puted on a 4 per cent basis, neither the state nor your de- 
partment can have valid objection. I take it that the law 
does not permit a company to ask for a valuation of its 
policies at 4 1-2 per cent, when its contracts call for this 
valuation at 3 1-2 per cent or 4 per cent. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By FRANK E. EDGERTON, 
February 3, 1912. Assistant Attorney General. 


Court-House—Addition. 


Before the county board can authorize the construction of an addition to 
the court-house costing more than $1,500, the proposition should be 
submitted to a vote of the people. 


C. N. McElfresh, Esq., County Attorney of Platte County, 
Columbus, Neb. 

Dear Sir: I beg to acknowledge receipt of your recent 
letter to Attorney General Martin, in which you ask for an 
opinion of this department on the following question: 

“Can the county board on its own initiative, and without submitting the 
matter to a vote of the people, expend a sum exceeding $1,500 for the con- 
struction of an addition to the court-house, said addition to contain a 
modern heating plant to replace stoves now used, additional vaults for 
records, as well as additional room for offices for the county officials?” 


In section 4443, Cobbey’s Annotated Statutes of 1911, 
where the duties of the county board are defined, it is pro- 
vided that said board may erect or otherwise provide suit- 
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able county buildings, keep said buildings in repair, pro- 
vide suitable rooms for county officials, and suitable fur- 
niture therefor; then is added this proviso: 


“But no appropriation exceeding $1,500 shall be made for the erection 
of any county building without first submitting the proposition to a vote of 
the people of the county at a general election or a special election ordered 
by said board for‘that purpose.” 


I take it that in the use of the word “building” here, the 
legislature meant to include any structure, whether attached 
to, or independent of, any other county building. If the 
commissioners sought to erect a building close to, but not 
attached to, the court-house and to expend more than $1,500 
there would be no question but that the proposition must 
first be submitted to the people. I think the same rule 
would obtain where the building is an addition. 

Webster defines “building” as an edifice to be used for 
any purpose. It seems clear to me that an addition to the 
court-house as you describe it, would be a building, and, as 
such, its cost exceeding $1,500, the people would have a 
right to vote on its construction. 

I am, therefore, of the opinion that before the board can 
authorize the construction of an addition to the court-house 
costing more than $1,500, the proposition must be submitted 
to the vote of the people. 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By FRANK E. EDGERTON, 
February 9, 1912. Assistant Attorney General. 


County Board—Refund of Taxes. 


Where a liquor license has been assessed and the tax paid thereon under 
protest, the county board is authorized to order the amount of the 
tax so paid refunded. 


Members of the county board are only authorized to refund taxes which 
have been paid into the treasury under some of the provisions of 
sections 162 and 163; article 1, chapter 77, Compiled Statutes of 
1911. 
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W. I..Allen, Esq., County Attorney of Colfax County, 
Schuyler, Neb. 

Dear Sir: You call upon this department for an opinion 
based upon the following facts: 

H. was duly granted a license for the sale of intoxicating liquors. He 
was assessed upon said license, and paid the tax thereon under protest. 
He is now asking that the county board order that the tax so paid be re- 
funded. 


Your question is: 
Should the county board order the amount of the tax so paid refunded? 


Our supreme court has held: 


“The privilege granted a licensee to sell intoxicating liquors is not subject 
to assessment or taxation under the provisions of chapter 77, of the Com- 
piled Statutes of 1911, which, in substance, provide for ad valorem taxa- 
tion.” (Harding v. Board of Equalization of Douglas County, 133 N. W., 
191.) 

It follows, from this decision, that the license was not 
property within the purview of the statute which is made 
liable to. taxation. The licensee seems to have strictly 
followed the provisions of section 162, article 1, chapter 77, 
Compiled Statutes of 1911, which entitle him to preserve 
his rights. He is, therefore, entitled to a return of the 
amount of tax paid by him under protest, and the county 
board is fully authorized to refund the same. 

You further state that other licensees have similarly 
paid a tax upon their licenses, but without paying same 
under protest. You further ask the question: 

If on application to them for a refund, what is the duty of the county 
board in view of the supreme court decision reported in Harding v. Board 
of Equalization of Douglas County, 133 N. W., 191? 


When taxes are paid into the treasury without protest 
or reference to the provisions of sections 162 and 163, 
article 1, chapter 77, Compiled Statutes of 1911, a distri- 
bution thereof is made to the various funds. When paid 
with reference to the provisions of said sections, a distri- 
bution awaits the determination of the board or court. 
Hence, in order to be in a position to demand a refund of 
the board or secure a favorable order of a court, it is nec- 
essary for the taxpayers to show substantial compliance 
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with the provisions of law in relation thereto. If unable to 
do this, the licensees could hardly maintain an action for 
the recovery of the taxes so paid. 

However, there are cases in which the rights of parties 
have not been technically preserved, when equity and fair 
dealing grant them relief. These licensees had no means of 
knowing that their licenses were not taxable until the courts 
had so decided. Saloon licenses were not expressly exempted 
by statute, as in the case of many gather forms of property 
which are sometimes erroneously taxed. In the latter cases, 
the statute itself imparts the knowledge which enables 
the taxpayer to protect his rights in the manner and within 
the time prescribed by law. 

Personally, I should be inclined to apply the rule of fair 
dealing and recommend the return of these taxes, if it were 
not for the terms of section 164, article 1, chapter 77, 
Compiled. Statutes of 1911, which unequivocally make 
the members of the board and their bondsmen liable for 
the amount of all taxes discharged or remitted, unless the 
same are refunded under the provisions of said sections 162 

‘and 163, article 1, chapter 77, Compiled Statutes of 1911. 

It follows that the members of the board, in order to 
protect themselves from personal liability are only author- 
ized to refund taxes which have been paid into the treasury 
under some of the provisions of said sections 162 and 163, 
article 1, chapter 77, Compiled Statutes of 1911. 

Very respectfully, GRANT G. MARTIN, 

February 10, 1912. Attorney General. 


Liquor Licenses—Taxation. 


Liquor licenses are not subject to taxation. 
O. M. Needham, Esq., County Attorney of Boone County, 
Albion, Neb. 

Dear Sir: I am in receipt of yours of the 5th instant, in 
which you ask the following question: 

“Are liquor licenses taxable?” 

One of my predecessors held (Report and Opinions of 
Attorney General for 1905-1906, p. 181) that special privi- 
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leges conferred by license to sell intoxicating liquors are 
things of value and subject to ownership, and, therefore, 
assessable. There is some good authority for this hold- 
ing. However, our supreme court has taken a different view 
of this matter from that taken by some of the other courts, 
and has recently held that liquor licenses should not be 
subjected to taxation. The syllabus of the opinion is as 
follows: 

“The privilege granted a-licensee to sell intoxicating liquors is not 
subject to assessment for taxation under the provisions of chapter 77 of 


the Compiled Statutes of 1911, which in substance provide for ad valorem 
taxation.’”( Hardingv. Board of Equalization of Douglas County, 133 N.W., 


191.) 
Very respectfully, GRANT G. MARTIN, 
March 7, 1912. Attorney General. 


County Clerk—Salary. 


The county clerk is required to account, as fees of his office, for the salary 
received by him for performing the duties of clerk to the county 
commissioners, and he is not entitled to such salary in addition to 
the $1,650 salary provided by section 42, chapter 28, Compiled 
Statutes of 1911. 


George E. French, Esq., County Attorney of Lincoln County, 
North Platte, Neb. 

Dear Sir: I beg to acknowledge receipt of yours of the 
7th instant, in which you call my attention to section 14, 
chapter 28, Compiled Statutes of 1911. This section, as 
relating to the question now before me, is as follows: 

“For performing the duties of clerk to the county commissioners, and 
attending to the business of the county, such salary per annum, to be paid 


by the county quarterly as the commissioners of the county shall allow, 
not exceeding in any year the sum of $400.” 


Your question is as follows: 


“Should the salary allowed by the commissioners under this provision 
of section 14 be accounted for and turned into the treasury as fees of the 
office of county clerk, or should the clerk be allowed this salary in addition 
to the salary provided for him by other provisions of law?’ 


Section 42, of said chapter 28, provides that the county 
clerk and certain other county officers whose fees exceed 
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the sum of $1,650 shall pay such excess into the treasury 
of the county, and that in counties having over 7,000 and 
less than 25,000 inhabitants the county clerk shall receive a 
salary of $1,650 per annum, which salary shall be paid by 
warrants drawn on the general fund. Here then the salary 
of the county clerk is definitely fixed at the sum of $1,650 
in counties of the class to which your county belongs. This 
is a limitation upon the amount which the clerk shall re- 
ceive for performing the duties of the office. He would be 
entitled to receive this amount, even if the fees of the office 
were insufficient to pay it. 

If the fees are sufficient to pay his salary, he may pursue 
one of two courses, either to retain the fees amounting to the 
sum of $1,650 and pay any excess over that amount into the 
treasury, or he may pay all the fees of the office into the 
treasury and have his salary allowed in the sum of $1,650 
by general warrant drawn on the treasury. Still it is neces- 
sary for him to keep an accurate account of all the fees 
received by the office, so that the county authorities may 
know exactly how much revenue the office produces. This, 
no doubt, is required for the reason that in certain ¢ases the 
number of deputies or assistants and the amount of clerk 
hire are dependent upon the fees earned and received by 
the office. 

The compensation allowed the county clerk by the county 
board under said section 14, while it is designated as salary, 
is to be considered as fees earned by the office, and accounted 
for and turned into the.county treasury the same as other 
fees earned by the office. He is not entitled to this allow- 
ance in addition to the $1,650 salary provided for in said 
section 42. The county clerk should enter upon the proper 
fee book a full statement of the several amounts paid him 
for services as clerk of the county board. (State v. Russell, 
51 Neb., 774.) 

Our supreme court has said: 


“The county clerk of each county in this state is required by law to enter 
upon his fee book and account to the county board for all moneys received 
by him as salary.” (Hayes County v. Christner, 61 Neb., 272.) 


Although these decisions were rendered long prior to the 
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recent act’ of the legislature, as referred to in said section 
42, fixing the salary of the county clerk at $1,650 per annum, 
nevertheless I think they are controlling as to the question 
here involved. 
Very respectfully, GRANT G. MARTIN, 
March 8, 1912. Attorney General. 


Fire Escapes. 


The law does not require automatic metallic fire escapes to be placed in 
office buildings. 

In a prosecution for a violation of the fire escape law, it is essential to 
establish the fact that twenty-five or more persons congregate 
atone time in a building for which working, sleeping, or living ac- 
commodations are provided above the second floor. 


Hon. Louis V. Guye, Chief Deputy Commissioner of Labor, 
Lincoln, Neb. 

Dear Sir: This department is in receipt of yours of the 
11th instant, in which you ask if the provisions of section 
6929, Cobbey’s Annotated Statutes of 1911, require that 
automatic metallic fire escapes shall be placed in office 
buildings. 

The first part of this section provides that office buildings, 
and a large number of other buildings, more than two 
stories high, the rooms of which are designed for occupancy 
by fifteen or more persons, shall be provided with fire proof 
stairways, chutes, or toboggans constructed on the outside 
of said buildings. This part of the section also provides 
that hotels, lodging and apartment houses shall also be pro- 
vided with one automatic metallic fire escape in every out- 
side room of said building. 

The second proviso of said section relates to all build- 
ings more than two stories high used for manufacturing 
purposes, mercantile establishments, schools, seminaries, 
hospitals, asylums, or other institutions where twenty-five 
or more persons congregate at any one time, and provides 
that there shall be placed in such buildings one automatic 
metallic fire escape or device for every twenty-five persons 
for which working, sleeping or living accommodations are 
provided, above the second floor of the building. 
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So that, there is no provision to have an office build- 
ing install within it an automatic metallic fire escape, 
unless such office building should come under the desig- 
nation of manufacturing or mercantile establishments or 
other institutions. I hardly think the legislature intended 
that office buildings, having been specifically enumerated 
in the first part of the section, should be included in the 
proviso just stated. 

Your second question is as follows: 

“Is it incumbent upon me to establish the fact that twenty-five or more 
persons congregate at any one time in one of the buildings designated in 
the last proviso mentioned, before I can compel the owners of such build- 
ings to install an automatic metallic fire escape therein?” 

The presumption of innocence obtains in all criminal 
prosecutions. It is always incumbent upon the one who 
undertakes to enforce the law to introduce evidence showing 
that it has been violated. ~In case you undertake to pro- 
secute the owner of the building for a violation of this 
section, one of the essentials devolving upon you to estab- ° 
lish in such prosecution is the fact that twenty-five or more 
persons congregate at one time in a building for which work- 
ing, sleeping, or living accommodations are provided above 
the second floor. Unless you could establish such fact, the’ 
prosecution would necessarily fail. 

Very respectfully, GRANT G. MARTIN, 

March 14, 1912. Attorney General. 


County Clerk—Clerk of District Court—Clerk of 
County Board. 


In a county having a population of from 7,000 to 25,000, where the county 
clerk performs the duties of clerk of the district court and of clerk 
to the county commissioners, he is required to account for all fees 
received by him as such clerk of the district court and clerk to the 
county commissioners, and if the total amount of such fees exceed 
the sum of $1,650 such excess should be paid into the county treas- 
ury. 


Forrest Lear, Esq., County Attorney of Keya Paha County, 


Springview, Neb. 
Dear Sir: Your inquiry of the 12th instant is at hand. 
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You wish to know what fees a county clerk is entitled to in 
a county where he also performs the duties of clerk of the 
district court, whether he is entitled to $400 as clerk of the 
board of county commissioners, also the sum of $1,650 as 
county clerk, if he takes in that amount in fees, and also 
the sum of $1,600 as clerk of the district court, if he takes 
in that amount in fees in that position. 

The general election law, section 5656, Cobbey’s Anno- 
tated Statutes of 1911, provides that in each county having 
a population of less than 8,000 the county clerk shall be 
ex officio clerk of the district court and perform the duties 
devolving upon such officer by law. Sevtion 9476 provides 
that the county clerk whose fees shall exceed the aggregate 
sum of $1,650 shall pay such excess into the treasury of the 
county. In counties of more than 7,000 and less than 25,- 
000 inhabitants, the clerk is allowed a salary of $1,650 even 
though the fees of the office do not reach that amount. 

Our supreme court has held that the salary of the county 
clerk, for performing the duties as clerk to the county 
commissioners must be entered on the fee book. (State ex 
rel. v. Russell, 51 Neb., 774.) In counties containing less 
than 8,000, where county clerks are also clerks of the dis- 

‘trict court, our supreme court has held that the county 
clerks must report fees received by them as clerks of the 
district court. (State ex rel. v. Whittemore, 12 Neb., 252.) 
In still other cases, the supreme court has held that the 
county clerk should account to the county for fees re- 
ceived by him for services as notary public, where the 
services may be performed as county clerk, and also account 
for fees for making abstracts of title, though he receives the 
fees as an abstracter. (State v. Sovereign, 17 Neb., 175; 
State v. Kelley, 30 Neb., 574.) 

These cases lead me to the conclusion that the county 
clerk of a county where he also acts as ex officio clerk of 
the district. court is required to account for all of the fees 
received by him in both capacities, including the salary 
provided for his duties as clerk of the board of commis- 
sioners, and if the total amount of said fees exceeds the sum 
of $1,650 such excess should be paid into the county 
treasury. In counties of less than 7,000 inhabitants, the 
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compensation of the county clerk is limited to the fees de- 
rived from all these sources, even though such fees do not 
reach the limit of $1,650. _ 
Very respectfully, GRANT G. MARTIN, 
March 16, 1912. Attorney General. 


Bonds—Registration. 


Bonds bearing date subsequent to the time of their presentation for regis- 
tration may lawfully be registered by the auditor of public accounts. 


Hon. Silas R. Barton, Auditor of Public Accounts, Lincoln, 
Neb. 

Dear Sir: I beg to acknowledge receipt of yours of the 
14th instant, in which you state that School District 67 of 
Platte county has voted and presented for registration, 
$20,000 bonds. These bonds are dated July 1, 1912. Your 
question is: 

“May these bonds be lawfully registered prior to the time that they bear 
date?” 

I am also informed, by a letter accompanying yours, that 
the school board have planned to receive bids for these 
bonds on May 20, 1912, and that $5,000 of the issue are to 
be delivered and paid for on July 1, 1912, and $5,000 each 
succeeding month thereafter. 

The section of the statute, to wit., section 11326, Cobbey’ 8 
Annotated Statutes of 1909, relates to your duties in matters 
of this kind. It is as follows: 


“The auditor shall examine the statements and bonds so submitted to _ 
him, and if he be satisfied that such bonds have been voted in conformity to 
law, and are in all respects in due form, he shall record the statement and 
register the bonds in his office and no such bonds shall be issued or be valid 
unless they shall be so registered and have endorsed thereon a certificate 
of said auditor and the secretary of state, showing that such bonds are 
issued pursuant to law, the data filed in the office of said auditor being 
the basis of such certificate.” 


This statute imposes upon you the duty of ascertaining 
and determining whether the bonds have been voted in 
conformity to law, and are in all respects in due form. If 
you so find, then it is incumbent upon you to record the 
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statement accompanying the same and register the bonds 
in your office. It will be observed this section of the statute 
provides that no such bonds shall be issued or be valid 
unless they shall be so registered. 

In determining your question, it becomes necessary to 
ascertain the true meaning of the word “issued,” as used 
in the above section. Are the bonds issued at the time they 
are voted, printed, and properly executed, or are they 
issued in the true sense of that word only at the time when 
they are delivered to the purchaser? 

The courts have generally held: 

“That ‘issuance’ properly signifies the ultimate act whereby posses- 
sion and control of executed bonds passes from the municipality to the 
donee or purchaser,”’ (28 Cyc. 1600.) 

“The verb ‘issue’ means to emit or send forth, and it does not embrace 
the preliminary acts of signing and dating, but is confined to the delivery 
of bonds.” (Perkins County, Neb. v. Graff, 114 Fed., 441. : 

(See also City of Austin v. Valle, (Tex.), 71 8S. W. 414.) 

From these decisions it follows that the w ord { “issued,” 
as used in the statute, does not have reference to the pre- 
liminary printing and executing of the bonds, but to their 
sale and delivery to the purchaser. The bonds can not 
draw interest until after the date which they bear, and it. 
would follow that the school district could in no way be 
prejudiced by the bonds bearing date subsequent to the 
time of their registration. The opposite result might 
follow were the bonds to be dated prior to the time they are 
registered and before their actual sale and delivery. In 
such a case, unless the school authorities took steps to 
obviate it, the purchasers of the bonds would demand in- 
terest from their date, even though they were not required 
to pay the consideration therefor until the time of their 
actual delivery. 

I, therefore, conclude, under the authorities cited sad 
the facts stated, that it would be proper for your depart- 
ment to register and duly certify these bonds, provided you 
find that they, in other respects, have been voted and ex- 
ecuted in conformity to law. 

Very respectfully, GRANT G. MARTIN, 

May 15, 1912. Attorney General. 
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Indian Lands—Heirship Funds—Taxation. 


Improvements on Indian lands held in trust, which were built from money 
received from the proceeds of sale of heirship lands, are not subject 
to taxation. 


Funds received from the sale of heirship lands, belonging to Indians who 
have not dissolved the tribal relations, are not assessable. 


P. H. Peterson, Esq., County Attorney of Knox County, 
Wausa, Neb. 

Dear Sir: I beg to acknowledge receipt of yours of the 
18th instant, in which you state that in your county there 
are two Indian tribes, the Poncas and the Santees; that 
most of the Indian lands are held in trust by the govern- 
ment, but that the proceeds of heirship lands, when sold, 
are divided among the heirs; that in some cases the Indians 
deal with these heirship funds according to their own will; 
that some of them use such heirship funds in building im- 
provements upon their allotted lands; and that some 
invest in other property. Your questions are, as follows: 


“1. Are improvements on Indian lands held in trust, subject to taxation, 
when the improvements were built by money received from proceeds of 
sale of heirship lands?” 


“2. Are the funds received from sale of heirship lands, belonging to the 
above named tribes, taxable in this county in the same manner as prop- 
erty and money held and owned by the white people?” 


From your statement, I take it that the tribal relations 
of these Indians have not been wholly dissolved. In cases 
where the Indian reservations have become extinguished 
and the Indians have taken allotments of land, received 
the title thereto in fee simple, and become citizens, of course, 
their lands and their personal property as well are subject 
to taxation by the state. 

On the other hand, the supreme court of the United States 
has held that [ands allotted, but which are still held in trust, 
under the provisions of Congress for the Indians, and perma- 
nent improvements placed thereon, are not subject to tax- 
ation. That court has held that personal property, such as 
cattle, horses, ete., furnished by the general government and 
used by the Indians on such allotted lands, are also exempt 
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from taxation by the state. (United States v. Rickert, 
188 U. 8., 432.) 

I understand that in most cases the government holds 
the proceeds of the sale of heirship lands in trust and deals 
out the same to the Indians, and often supervises the pur- 
chase of personal property with such funds. The policy 
adopted by the government was to in every way give pro- 
tection to the Indians, and afford them means and facilities 
by which they might learn and engage in the ordinary pur- 
suits of civilized life. This seems to be in accord with the 
views expressed in the opinion of the supreme court above 
referred to, and leads me to the conclusion that your ques- 
tions ought to be answered in the negative. When the tribal 
relations become fully extinguished, and the lands have 
passed to the Indians in fee simple, and they in all respects 
become citizens, then, as a matter of course, their lands 
and personal property become subject to taxation the same 
as those of any other citizen. 

Under the facts submitted by you, and my general under- 
standing of these matters, I would not advise the assess- 
ment of the improvements on Indian lands held in trust, 
even if such improvements were put there from funds re- 
ceived from the sale of heirship lands. Neither would I 
advise the assessment of funds received from the sale of 
heirship lands belonging to the above named tribes. 

Very respectfully, GRANT G. MARTIN, 

May 23, 1912. Attorney General. 


Mortgages—Taxation. 


Real estate mortgages should be assessed to the owners thereof in the 
precinct where the land which secures the same is situated. 


C. E. Sandall, Esq., County Attorney of York Panes York, 
Neb. 

Dear Sir: This department is in receipt of yours of the 
13th instant, in which you state that A. is the mortgagee or 
the assignee of a $5,000 mortgage given in the year 1912; 
that the mortgage does not contain a clause that the mort- 
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gagor shall pay the taxes; that A. resides in the city of York; 
and that the real estate which secures the mortgage is 
situated in B township, in the county of York. Your 
question, in substance, is: 


Where should this mortgage be assessed? Should it be assessed in the 
township where the land securing it is situated, or should it be assessed to 
A. in the city of York, which is his residence? 


This new mortgage law, referred to by you, makes a 
mortgage an interest in real estate for the purposes of assess- 
ment and taxation, and it also makes the taxes assessed 
to the mortgagee or his assigns a lien on said mortgage 
interest. Under this law, the mortgagee or his assigns may 
pay the tax levied on the interest of the owner of the land, 
and have a lien thereon secured by the mortgage, to the 
extent of the amount so paid, with lawful interest. The 
mortgagor or owner may pay the tax levied on the mort- 
gage interest, and when so paid by him the same is to be 
regarded as a payment on the indebtedness secured by the 
mortgage, and he may offset any interest due on the mort- 
gage to the extent of the taxes paid thereon. 

It is also provided that the holder of either the interest 
of the mortgagor or mortgagee may redeem from tax sale 
the interest sold. 

When no:specific agreement is made on the part of the 
mortgagor to pay the tax on the mortgage, the assessor is 
required to assess the mortgage interest and the value of the 
real property above the mortgage interest separately. 

These provisions of the law lead me to believe the legis- 
lature intended that real estate mortgages, being declared 
by the statute an interest in real estate, should be assessed 
to the owners thereof in the precinct where the land which 
secures the same is situated. 

Very respectfully, GRANT G. MARTIN, 

June 15, 1912. Attorney General. 
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Railway Commission—Jurisdiction—Irrigation Works. 


The Nebraska State Railway Commission has no power to exercise general 
control over irrigation works, its authority being limited to the 
establishment of reasonable rates for service. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: You have requested my opinion on the 
question of the-jurisdiction of the Nebraska State Railway 
Commission to hear and determine the complaint made by 
complainants against the respondent in the case of Mead v. 
Cozad Canal Company, and to grant the relief prayed for 
by said complainants. 

In the consideration of this question it is, of course, ele- 
mentary that the commission has only such power as is 
conferred upon it either by the constitution or by statute. 
It becomes important, then, to consider the constitutional 
and statutory provisions bearing upon the powers and duties 
of the commission. 

At the general election held November 6, 1906, a consti- 
tutional amendment was adopted which provided for the 
establishment of the office of state railway commission, and 
defined the duties of that office. 


“The powers and duties of such commission shall include the regulation 
of rates, service and general control of common carriers as the legislature 
may provide by law.” 


There-is a further provision that: 


“In the absence of specific legislation, the commission shall exercise the 
powers and perform the duties enumerated in this provision.” 


But, it is not necessary to be considered here, for the 
reason that the legislature of 1907, which met soon after 
the adoption of the amendment to the constitution provid- 
ing for the state railway commission, did provide by law 
what the powers and duties of said commission should be. 

Section 2, of said act, provides, among other things: 

“Said commission shall have the power to regulate the rates and services 
of, and to exercise a general control over, all railroads, express companies, 
car companies, sleeping car companies, freight and freight line companies, 
and all other common carriers engaged in the transportation of freight or 


passengers within the state.’”’ (Compiled Statutes of 1911, ch. 72, art. 8, 
sec, 2,;subdiv. b.) 
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Section 4, of the act, defines the term “* common carriers,” 
as used in said act: 


“The term common carriers as used herein shall be taken to include all 
corporations, companies, individuals and association of individuals, their 
lessees, or receivers (appointed by any court whatsoever) that may now 
or hereafter own, operate, manage, or control any railroad, interurban or 
street railway line, operated either by steam or electricity or any other 
motive power, or part thereof, or any express company, car company, sleep- 
ing car company, freight and freight line company, telegraph and telephone 
companies, and any other carrier engaged in the transmission. of messages 
or transportation of passengers or freight for hire.’’ (Compiled Statutes 
of 1911, ch. 72, art. 8, sec. 4.) 


This definition of ‘‘“common carrier,” as found in the act 
of 1907, has been judicially construed in the case of State v. 
Union Stock Yards Co., 81 Neb., 68, wherein it is said: 


“Any person or corporation holding itself out to the public as offering its 
services to all persons similarly situated, and performing as its public voca- 
tion the services of transporting passengers, freight or intelligence, is a 
common carrier in the particular spheres of such employment.” 


It is, of course, quite evident that irrigation works are 
not engaged either in the transmission of messages or the 
transportation of passengers. Their object and purpose 
are something quite different. Hence, they are not common 
carriers for either of those reasons. If théy are common 
carriers in the sense in which that term is used in the above 
quoted excerpt from the 1907 law, they are such because 
they are common carriers of freight for hire. Are they 
such? In other words, is water running through an irriga- 
tion ditch freight and is it carried for hire, in the ordinary 
acceptation of those terms, where the ditch is owned by some 
person or corporation who is furnishing water by means of 
said ditch to water users for irrigation purposes? 

It seems to the writer that neither of the above questions 
can properly be answered in the affirmative. That is to 
say, I do not think that water running in an irrigation ditch 
is freight, within the common meaning of that term, nor 
do I think that it is carried for hire, as that phrase is com- 
monly understood. Therefore, I do not think the statute 
passed in 1907 gave your commission any authority to 
regulate or control in any way irrigation ditches. 
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“In the interpretation of statutes, words in common use are to be con- 
strued in their natural, plain, and ordinary signification. It is a very well- 
settled rule that so long as the language used is unambiguous a departure 
from its natural meaning is not justified by any consideration of its con- 
sequences or of public policy.” (36 Cyc. 1114.) 

“In construing a statute, words should be given their usual meaning.” 
(State v. Byrum, 60 Neb., 384.) 


It thay be remarked in passing that if irrigation works 
are common carriers within the meaning of that term, as 
defined by the law of 1907, it follows, by at least a parity 
of reason, that water works which furnish water for the use 
of inhabitants of the various cities and villages of the state 
are also common carriers within the meaning of such 
definition. I presume that no one will seriously contend 
that such was the legislative intent. 

But, in 1911 the legislature passed an act which, omitting 
the emergency clause, thereof, reads as follows: 


“Trrigation works constructed under the laws of this state are hereby 
declared to be common carriers. 

“The owner or operator of any works for the storage, carriage or diver- 
sion of water except irrigation districts must deliver all water legally ap- 
propriated to the parties entitled to the use of the water for beneficial 
purposes, at a reasonable rate, to be fixed by the state railway commission, 
according to the law in such cases relating to common carriers.” (Compiled 
Statutes of 1911, ch. 93a, art. 2, secs. 70, 71.) 


It will be observed that the first section of this act de- 
clares broadly, without any reservation or exception what- 
ever, that irrigation works constructed under the laws of 
this state are common carriers. This includes, of course, 
irrigation works constructed or under the control of irriga- 
tion districts. But, the second section of the act, which pro- 

“vides that the rates charged for the delivery of water shall 
be fixed by the state railway commission, makes an excep- 
tion in the case of irrigation districts. The commission is 
not given power to fix rates as to them. 

It is contended on behalf of complainants that the bare 
declaration contained in said act, that irrigation works are 
common carriers, is sufficient to clothe the commission with 
power to regulate and control said irrigation works in the 
same way and manner that it has power to control other 
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common carriers, such as railroads for instance, under the 
provisions of section 2, of the railway commission act of 
1907, hereinbefore quoted, except in so far as such power is 
modified by the clause exempting irrigation districts from 
the provision of the act which specifically clothes the board 
with power to establish rates. 

I can not agree with this contention. I do not think that 
such was the legislative intent. If it was, then it follows 
that it was the legislative intent to clothe your commission 
with power to regulate the rates and services of, and to 
exercise general control over, all irrigation works constructed 
under the laws of this state, with the single exception that 
it can not fix the rates to be charged by irrigation districts. 
I do not believe the legislature contemplated any such 
result by the passage of the act last above quoted. To so 
hold would bring said law in direct conflict in more than one 
respect with the general laws covering the subject of irri- 
gation. 

To illustrate, it is expressly provided by statute that not 
only all appropriations of water for irrigation purposes 
shall be allowed by the state board of irrigation, but it is 
also made the duty of the water commissioner, appointed 
by said board for each water district, to divide the water 
of his district among the several appropriators according to 
priority of right of each respectively, and to see that the 
headgates of any ditch, reservoir, or other device for the 
appropriation and use of water under the laws of the state 
are shut down when it is necessary to do so by reason of the 
priority of rights of others taking water from the same 
stream and of its tributaries or any stream to which it is 
tributary. (Compiled Statutes of 1911, ch. 98a, art. 2, 
sec. 35.) 

It is further made the duty, by statute, of every person, 
corporation, or association owning or controlling any ditch, 
canal, or reservoir, for the purpose of storing or using water 
for any purpose, to construct and maintain a substantial 
headgate at the point of diversion, of a design approved by 
the secretary of the state board, and so built that it may be 
closed and partially closed and fastened at any stage with 
lock and seal. 
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It is further provided by statute that such person, cor- 
poration, or association shall construct a measuring device 
for measuring and appropriating the water appropriated, 
which measuring device shall be of a design approved by the 
secretary of the state board and built at the most practical 
point to be selected and approved by him. (Compiled 
Statutes of 1911, ch. 93a, art. 2, sec. 37.) 

It is made unlawful, by statute, for any person to wilfully 
open or close, change or interfere with, any headgate or con- 
trolling gate, or by any means take water from any natural 
stream, reservoir, or other source, without authority of the 
state board of irrigation through its water commissioner, 
after the headgate of such ditch or ditches shall have been 
closed and fastened by lock or seal, or ordered closed by the 
water commissioner of the district in which such ditch or 
reservoir is situated. (Compiled Statutes of 1911, ch. 
98a, art. 2, sec. 50.) 

Many other provisions of statute might be cited to show 
that the control which the state board of irrigation has 
over irrigation works is inconsistent with the claim that the 
Nebraska State Railway Commission has power, under the 
statute, to regulate the service of, and to exercise general 
control over, such works by reason of the fact that they are 
declared by statute to be common carriers, but enough 
has doubtless been said on that subject. It is apparent 
that the commission does not have such general control 
unless the passage of the act declaring irrigation works 
common carriers repealed, by implication, various provi- 
sions of statute giving the state board of irrigation control 
over such works. 

Bearing in mind the elementary rule of statutory con- 
struction that ‘repeals by implication are not favored,” 
I am constrained to believe that the provisions of statute 
hereinbefore referred to, and others giving the state board 
of irrigation control in certain respects of works of irriga- 
tion, were not repealed by implication by the passage of 
the act declaring such works common carriers, and that, 
therefore, the Nebraska State Railway Commission was not 
clothed by the passage of said act with power to exercise 
general control over such works, but that its authority 
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is limited to that specifically conferred upon it by said 
statute, viz., the power to establish reasonable rates for 
service. f 

Very respectfully, 

GRANT G. MARTIN, 

Attorney General, 

By GEORGE W. AYRES, 

July 2, 1912. Deputy Attorney General. 


Co-operative Associations. 


Corporations doing business in the state, having properly filed their ar- 
ticles of incorporation and paid the fees therefor, in order to be- 
come co-operative associations must file a declaration with the 
secretary of state and pay the fee of $2 therefor. Those corporations 
which have not filed their articles of incorporation, and desire to 
become co-operative associations, must file their articles of incor- 
poration with the secretary of state and pay the same filing fees as 
are required of all general corporations. 


Hon. Addison Wait, Secretary of State, Lincoln, Neb. 


Dear Sir: I am in receipt of yours of this date, in which 
you state that-a co-operative company has transmitted to 
your office a declaration signed by its president and secre- 
tary, stating that it is a co-operative association, and in- 
cluded therein a filing fee of $2 for the same; that this 
company has not heretofore filed its articles of incorpora- 
tion with your department; that you have returned the 
same to the parties sending it; and that you are now con- 
fronted with the contention that this is the only fee re- 
quired to be paid under this statement of facts. You ask 
for my views on this question. 

Its proper determination depends upon the construction 
to be given to section 232, chapter 16, Compiled Statutes 
of 1911, which is as follows: 


“The fees for the incorporation of co-operative corporations or associa- 
tions shall be the same amounts as those provided for like capitalization of 
general corporations in the state of Nebraska as provided in section —— 
of the statutes of Nebraska for 1909; Provided, that any co-operative cor- 
poration or association, being such under the definition given in section 1 


of this act is hereby authorized to file with the seeretary of state a declara- 
serra 
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tion signed by its president and secretary stating that it is a co-operative 
corporation or association as above defined, and from and after the filing 
of such declaration with the secretary of stafe, it shall be entitled to the 
same legal recognition as though its articles of incorporation had been 
originally filed under this act, and the fee for filing such declaration shall 
be Two Dollars.” 

Corporations which desire to come under the provisions 
of the law defining co-operative associations and whose 
articles of incorporation have not heretofore been filed in 
your office, should present such articles of incorporation 
and have them-filed in your office. They are required to 
pay the same filing fees as are required of all general cor- 
porations. 

Corporations which had been doing business in the state, 
had properly filed their articles in your office, had paid the 
fees therefor, and who wished to come under the pro- 
visions of the co-operative law may do so by simply filing 
a declaration, for which a fee of $2 is required. 

This does not impose upon such associations any burden. 
It simply requires them to pay the same fees paid by all 
other corporations for filing their articles of incorporation, 
and they are not required to pay any extra fee, provided 
the articles are filed after the passage of this law. In case 
they were filed prior to the passage of this law, then in order 
to come under its provisions they would be required to pay 
the declaration filing fee of $2, but no additional capitaliza- 
tion fee. 

Very respectfully, GRANT G. MARTIN, 

July 3, 1912. Attorney General. 


Railway Commission—Issuance of Bonds. 


The Nebraska State Railway Commission is not required to authorize the 
issuance of bonds by a corporation in the process of organization, 
the proceeds of which are to be devoted to a multitude of purposes 
which are entirely foreign to the public service feature contemplated 
by its articles of incorporation. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: You have presented to me the application of 
the Callaway Milling & Electric Company, of Callaway, 
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Nebraska, in which said company asks that it be authorized 
by your body to issue and sell its capital stock in the amount 
of $75,000 and its first mortgage bonds in the amount of 
$25,000. 

This company appears, from the application, to be an 
organization in the nature of a consolidation of the Callaway 
Milling & Manufacturing Company and the Callaway 
Electric Light & Power Company, and that the assets of 
the new company will be the combined assets of the last 
named companies, as the same are shown by schedules and 
inventories attached to the application. 

From the statement of the proposed new company, I 
learn that the combined capitalization of the two old com- 
panies amounted to about $40,000, whereas the new com- 
pany is to be capitalized for $75,000. The application 
discloses the nature of the business to be transacted by the 
new company, to wit., the Callaway Milling & Electric 
Company. It is novel in this respect, in that the purposes 
for which it is organized are numerous and diverse in their 
nature, being ten in number: 

1. To acquire and operate water power. 

2. To acquire, construct, and operate flour. mills and 
mills for other purposes. 

3. To engage in the buying and selling of grain, flour, 
feed, and other agricultural products. 

4. To act as warehouseman and broker in the handling 
and dealing in grain and agricultural products. 

5. To acquire, lease, and sell electrical machinery and 
appliances. 

6. To engage in the manufacture and sale of any other 
article and product in the production of which electricity 
may be used. 

7. To buy, lease, or sell lands, buildings, machinery, 
apparatus, and such easements as may be necessary or con- 
venient in conducting its business; also to acquire, lease, 
or sell charters, contracts, or franchises used or entered 
into by municipal corporations. 

8. To purchase, sell, lease, or exchange real estate for 
any and all purposes. 

9. To purchase and sell capital stock, bonds, and securi- 
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ties of other corporations and of its own company, and to 
guarantee the bonds, debentures, indebtedness, or divi- 
dends of other corporations. 

10. To consolidate its property rights, franchises, privi- 
leges, and asséts, or any part of them, with any other cor- 
poration or company. 

You ask for a written opinion of this department as to 
whether your body is authorized to permit the issuance of 
bonds by this proposed company. 

The first question that confronts me is whether or not 
the corporation has a right, under our general incorporation 
laws, to organize, and to state in its articles of incorporation 
that it is organized, for two or more distinct purposes, one 
of those purposes being public service in its nature. I am 
unable to find any express constitutional or statutory in- 
hibition against a corporation stating in its articles of incor- 
poration that its purpose is to follow two or more kinds of 
business. In the absence of such inhibition I see no reason 
why it might not so incorporate. 

This corporation, as suggested above, is unusual, and it 
is doubtful whether the general incorporation laws ever 
contemplated the organization of a company that would 
cover such a large field of enterprises. Be that as it may, the 
public service feature of the articles seems to be a small 
part of the business contemplated by the company. If the 
company has the power to operate flour mills, erect and 
operate grain elevators, engage in the purchase and sale of 
articles of merchandise, purchase and sell real estate for all 
purposes, purchase and sell the capital stock of other cor- 
porations, it would seem that the manufacture and sale of 
electricity, and thus the running of a public service cor- 
poration, would be but an insignificant part of the business 
to be transacted by the company. 

The power conferred upon your commission is found in 
section 37, article 8, chapter 72, Compiled Statutes of 1911, 
and, among other things, provides that a common carrier 
or public service corporation hereafter incorporated under 
the laws of this state may issue stocks, bonds, notes, or 
other evidence of indebtedness for four purposes: 
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1. When the same are necessary for the acquisition of 
property. 

2. The construction, completion, extension, or improve- 
ment of its facilities. 

3. For the improvement or maintenance of its service. 

4. For the discharge or lawful refunding of its obligations. 

Before authorizing the issuance of such bonds, stock, and 
notes, it is incumbent upon the commission to find that the 
same are necessary or reasonably required for one or more 
of the purposes enumerated above. If the commission 
makes an order authorizing the issuance of bonds under 
the application presented by the Callaway Milling & Elec- 
tric Company, how is it to determine for what purpose said 
company is to use the bond issue? Will it use it on that 
branch of its business which pertains to the public service, 
or will it use it in the construction of flour mills and eleva- 
tors, or in the buying of real estate for any and all purposes, 
or in the buying of capital stock, bonds, and securities of 
other corporations? The application states that the pro- 
ceeds of the sale of the bonds proposed to be issued are to be 
used for all these purposes, and particularly specifies that a 
part of it is to be used in building elevators. 

It is quite clear, from the reading of the section referred 
to above, the legislature had in mind that the com- 
mission should authorize the issuance of bonds of public 
service corporations, and those were corporations who 
were pretending to serve, and were actually serving, the 
public, and that the commission could only authorize the 
issuance for one of four purposes: 

1. For the acquisition of property to be used by the 
public service corporation in serving the public. 

2. For constructing, completing, extending, or improving 
its facilities for serving the public. 

3. For the improvement or maintenance of its service in 
serving the public. 

4. For the discharge or lawful refunding of its obliga- 
tions incurred in its enterprise of serving the public. 

It devolves upon you to determine whether or not there 
should be an order made authorizing a bond issue of this 
company for one or more of the purposes enumerated in 
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the law, and if upon an investigation you can not find that 
said bond issue is to be used for one or more of those pur- 
poses it is not your duty to authorize its issuance. 

It is difficult to lay down a rule that would apply to each 
and every case. Each application of this kind must be 
passed upon and determined by a full consideration of the 
purposes and objects which the corporation has in view, 
and of the various kinds of business which it undertakes to 
perform. If the service of the public was the prime and 
controlling object of this corporation, and it was possessed 
of some other property or was compelled, incidentally, to 
take over some other property in the course of its business, 
which did not exactly relate to its business as a public 
service corporation but which at some time in the near 
future it proposed to utilize for that purpose, I think the 
commission would still be authorized to make an order for 
the issuance of bonds under such circumstances. I do not 
think your body is required to authorize the issuance of 
bonds by a corporation in process of organization, the pro- 
ceeds of which are to be devoted to a multitude of purposes, 
which are entirely foreign to the public service feature 
contemplated by its articles of incorporation. 

There is another feature of the law which it is well to 
observe. It provides that the capital stock of a corporation 
formed by the merger or consolidation of two or more cor- 
porations shall not exceed the sum of the capital stock of 
the corporation so consolidated, at the par value thereof, 
or such sum or any additional sum actually paid in cash. 
From the application, I learn that this proposed company is 
to be a consolidation of two former companies, the combined 
capital stock of which does not equal the capital stock of the 
proposed company. It does not appear that any additional 
cash is to be placed in the new concern, but rather that the 
new concern is to be capitalized for an amount equal to the 
inventoried values of the properties of the other companies. 
If this is the true situation and the new company is virtually 
a consolidation of the two other companies, under these 
circumstances the statute would be a barrier to said con- 
solidation. 

Therefore, in my judgment, in this particular case I do 
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not think that the bond issue ought to be authorized by 
your body. On the other hand, if you should not agree 
with me in this, and should think that this is a case where 
you have the right to make an order, I would suggest that 
it be so made that the bond issue be governed according to 
the amount which is to be devoted to the public service 
feature of the business, and that the accounts of the com- 
pany be kept separate and its business segregated so that 
any time in the future the commission may easily ascertain 
what portion of its capital is devoted to the public service 
and what portion is used for other private interests. 

This would act as a foundation for the fixing of service 
rates in case it became necessary in the future for the com- 
mission to deal with that subject: I have suggested that 
it would be necessary for the commission to deal with each 
application as presented, and that it can not be guided by 
any fixed rule applicable to all cases. This is apparent for 
the reason that one class of companies might wish the 
commission to vouch for a bond issue and in order to secure 
it attach to its general private business a small public 
service feature, whereas another class of companies doing a 
considerable public service business, and wishing to escape 
the liabilities of the act, might combine with it other private 
enterprises. Hence, it becomes necessary to deal with each 
case separately, and determine the course to be pursued by 
all the facts and circumstances surrounding the same. 

Very respectfully. GRANT G. MARTIN, 

July 6, 1912. Attorney General. 


Railway Commission—Railroad Company—Construction of 
Sidewalks. 


The Nebraska State Railway Commission has no authority to compel a 
railroad company to construct and maintain a sidewalk across a 
public street of a city or village at a point where said street crosses 
the railroad company’s right of way and tracks. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: I am in receipt of yours of the 29th ultimo, 
in which you state, in substance, that a public street of a 
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city in this state crosses a railroad company’s right of way 
and tracks; that the commission is considering ordering in 
certain facilities in the way of railroad station acecommoda- 
tions; and that, under these circumstances, a sidewalk is 
required to run from the railroad station down the com- 
pany’s right of way and across the public street at a point 
where the street crosses the said company’s right of way. 

The question submitted by you is as to the authority of 
the commission to require the railroad company to furnish 
these facilities, and construct a sidewalk across the public 
street at the point where said street crosses the railroad 
company’s right of way and tracks. In other words, you 
wish to know whether or not the railroad company may be 
required to pay for the construction of a sidewalk at the 
point where the proposed sidewalk crosses the street in 
question. 

Ordinarily, the commission has the right to make an 
order requiring a railroad company to furnish necessary 
facilities for the accommodation of the public in reaching 
the company’s station. I have been unable to find any 
authority for requiring a railroad company to construct, or 
to pay for constructing, a sidewalk across a public street of 
a city or village at a point where said street crosses its 
right of way, although such sidewalk would be placed upon 
the grounds that were a part of its right of way prior to the 
appropriation of the same for street purposes. 

Our supreme court has held that the public authorities 
are required to build that part of a highway within the 
right of way of a railroad company, which they would have 
been required to make had the railroad not been constructed. 
(Missouri Pacific Railway Co. v. Cass County, 76 Neb., 396.) 

This leads me to believe that our supreme court would 
not be inclined to, hold that your commission had authority 
to order a railroad company to construct, or to pay for the 
construction, of a sidewalk across a public street, although 
such street intersects the right of way of a railroad com- 
pany. In my judgment, the city or village authorities 
should be required to pay for the construction of a sidewalk 
which crosses a street, at least for such portion of said side- 
walk as lies within the boundaries of the street. 
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It follows, in my judgment, that your commission would 
not be justified in ordering a railroad company to build 
and maintain a sidewalk across a public street under the 
conditions stated by you. 

Very respectfully, GRANT G. MARTIN, 

July 9, 1912. Attorney General. 


County Judge—Vacancy in Office. 


Where a vacancy occurring in the office of county judge is filled by ap- 
pointment more than thirty days prior to a general election, and 
the unexpired term exceeds one year, such appointee would hold 
his office until his successor is elected at the next general election 
and has qualified for the office. 


A candidate for the office of county judge, to fill a vacancy occurring after 
the primary, may be nominated by a party convention or com- 
mittee. 


P. F. O'Gara, Esq., County Attorney of Cedar County, 
Hartington, Neb. 

Dear Sir: I beg to acknowledge receipt of yours of the 

_ 6th instant, in which you state that the county judge of 

Cedar county died in May, 1912, and that the vacancy was 

filled by appointment. You submit the following questions: 


“1. Does the appointee hold for the full unexpired term or until the next 
general election?” 


“2. If the appointee holds over until the next general election, how are 
nominations to be made for this position?” 


Section 103, chapter 26, Compiled Statutes of 1911, pro- 
vides that in county and precinct offices vacancies shall be 
filled by the county board. 

Section 105 provides that appointments, under the pro- 
visions of this chapter, shall be in writing and continue 
until the next election at which the vacancy can be filled 
and until a successor is elected and qualified, and shall be 
filed with the secretary of state or proper township clerk 
or proper county clerk, respectively. 

Section 107, among other things, provides: 


“Vacancies occurring in the office of county judge or justice of the peace 
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shall be filled by election, but when the unexpired term does not exceed 
one year the vacancy shall be filled by appointment as provided in section 
one hundred and three.” 


In the case referred to by you, the unexpired term ex- 
ceeds one year, the death of the county judge having occurred 
in May, 1912. The regular election for this office took place 
in the fall of 1911, and will occur again in the fall of 1913. 
Consequently, the present appointee would not hold for 
the full expired term, but until the general election and at 
such time as the person elected shall qualify. 

Section 118m, chapter 26, Compiled Statutes of 1911, 
among other things, provides: “ 

“All nominations for candidates of any political party for office to be 
filled at a special election or any other office to be filled by the electors, 
excepted from the provisions of this act, shall be nominated by a con- 
vention or committee of their political party. * * * It shall be signed 
by the presiding officer and the secretary of such convention or com- 
mittee, who shall add to their signatures their respective places of business 
and take an oath before a qualified officer to administer the same.” 


It is true this department has heretofore held that a party 
committee does not have the right to nominate the candidate 
for an office in a case where there was no candidate for such 
office at the primary and the name of no person was written 
in for the same. In that holding it was said: 


“Party organizations can not refuse or neglect to see that candidates for 
the various offices are presented at the primary and then take advantage 
of such refusal or neglect by making such nominations through the in- 
strumentality of a committee. To so hold would enable those in control 
of party machinery to prevent or discourage nominations by the primary 
and bring them about by the party committee. Such practice would event- 
ually undermine the whole primary system.” 


It was there held that party committees were empowered 
to fill vacancies occasioned by the death, removal, or resig- 
nation of persons nominated at the primary. The case 
before me at the present time does not belong to that class, 
the vacancy having occurred after the primary and at a 
time when it was impossible to have made a nomination 
at the primary election. The primary method of nomina- 
tions does not apply to special elections to fill vacancies. 
However, there is much reason in the position that an 
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election to fill a vacancy, as contemplated by section 107, 
is a special election, so far as the office of county judge is 
concerned, although the same may be held at a regular or 
general election. 


“A ‘special election’ is an election held to supply a vacancy in office, 
occurring before the expiration of the full term for which the incum- 
bent was elected.” (Kenjield v. Irwin, 52 Cal., 164.) 


It is possible that the vacancy in the office of county 
judge of your county, in the first instance, should have 
been filled by special election, inasmuch as it occurred more 
than thirty days prior to a general election. Had the va- 
cancy occurred at a time so that the unexpired term would 
not exceed one year, the vacancy might have been filled 
by appointment and the appointee would have held for the 
remainder of the term. : 

It occurs to me that nominations for this office may be 
made by the convention or party committee, under ‘the 
provisions of section 118m, chapter 26, Compiled Statutes 
of 1911, and preferably by convention. 

Very respectfully, GRANT G. MARTIN, 

July 11, 1912. Attorney General. 


Chiropractor—License. 


A chiropractor must secure a license to practice medicine before he can 
legally practice the art of healing in this state. 


Dr. C. P. Fall, Secretary, Nebraska State Board of Health, 
Beatrice, Neb. 

Dear Sir: Attorney General Martin has handed me your 
letter, in which you enclose a letter and advertisement of 
a practitioner known as a chiropractor. You ask for an 
opinion of this department as to whether one practicing as 
this man professes to practice is violating the provisions of 
the medical practice act of this state, if he has no license 
issued by the state board of health. 
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The advertising matter enclosed in your letter is as follows: 
“No Drugs No Rubbing 
No Knife Chiropractic No Massage 
Chiropractic is founded upon facts and not upon experimenting and 
guess work. \ 
Bone setting a specialty. 
Any fractures or dislocations set to order. 
Price Reasonable. Examinations Free. Permanently Located in Hender- 
son.” a 


The letter from this chiropractor, which you enclose, is 
as follows: 
“Yours at Hand Your informed Wrong I am not Practicing Medicine 


and I have Finicht the Cource of 3 jears study of Ostiopitie and Chiro- 
practic and Hold a Diploma as Chiropractor wich is a Drugles sistem.” 


The legislature of Nebraska, in a law enacted in 1891 
and in force ever since, has said: 

“Any person shall be regarded as practicing medicine within the mean- 
ing of this act who shall operate on, profess to heal, or prescribe for, or 
otherwise treat, any physical or mental ailment of another.’’ (Cobbey’s 
Annotated Statutes of 1911, sec. 9815.) 


In two cases which interpret this law, the supreme 
court has apparently answered your question completely. 
In the case of State v. Buswell, 40 Neb., 158, the court said 
that a christian science practitioner was violating the law 
when he pretended to treat the physical and mental 
ailments of people, without securing a license from the 
state board of health. The court held in that case: 


“The object of the statute establishing a state board of health, etc., is 
to prevent imposit’on upon the afflicted by ignorant and unqualified pre- 
tenders to healing power; and any person not within the exceptions pre- 
scribed in said act, and not having complied with its requirements as to a 
certificate, who shall under any pretense operate on, profess to heal, or 
prescribe for, or otherwise treat any physical or mental ailment of another, 
thereby renders himself liable to its penalties.” 


In Little v. State, 60 Neb., 749, Charles W. Little, an osteo- 
path, was prosecuted and convicted of practicing medicine 
without a license. In the decision in that case the court 
says that it is entirely satisfied with the former decision in 
the Buswell Case. Osteopathy was declared to be the 
practice of medicine, as defined by the legislature, and 
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before it could be practiced in this state a state license 
must be secured. The object of the statute, as declared 
by the court in the Little Case, was to regulate the practice 
of healing, and one who professed to prescribe, or treat, or 
heal physical or mental ailments of mankind must secure a 
state license before he can practice. 

Since the decision of the court in the Little Case, the legis- 
lature has provided for the examination and licensing of 
osteopaths. (Cobbey’s Annotated Statutes of 1911, sec. 
9923 and sections following.) It has been claimed that the 
practice of chiropractic is similar to that of osteopathy, 
and that the chiropractor treats ailing patients on the same 
theory as an osteopath. Some osteopaths have insisted 
that chiropractors should be required to have the qualifica- 
tions necessary for licensed osteopaths in this state before 
being permitted to practice, by reason of the similarity in 
their methods of treatment. . 

The advertisement of this chiropractor, enclosed in your 
letter, states that he makes bone setting a specialty, and 
that he sets fractures or dislocations. He states that his 
price for these treatments is reasonable. This practice 
is clearly within the letter and the spirit of the definition of 
practicing medicine in this state. He clearly professes to 
heal, treat, and operate on people who are suffering from 
broken bones or dislocations. The fact that he advertises 
to use neither drugs, knives, rubbing, or massage, and that 
he calls himself a chiropractor instead of a physician is not 
material. 

By professing to heal, and by operating upon ailing 
persons, he is practicing medicine as defined by the laws 
of this state. Before he can legally practice in this manner, 
he must secure a license from the state board’ of health. 
After securing a license and showing his knowledge and 
efficiency, it is immaterial to the state what school of heal- 
ing he shall follow. The state has certain educational 
requirements, and it demands knowledge of the human 
system and of the diseases the flesh is heir to. After having 
such preparation, and after having secured such knowledge, 
then after successfully passing’ the examination required by 
the law, a man may practice the art of healing as he chooses. 
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But, before he has attained this proficiency and knowledge, 
and before he has secured this license, he can not legally 
practice the art of healing in this state. 
Very respectfully, 
GRANT G. MARTIN, 
Attorney General. 
By FRANK E. EDGERTON, 
July 11, 1912. _ Assistant Attorney General. 


Assessed Valuation—lIssuance of Bonds. 


The ‘‘assessed value’ being made up of twenty per cent of the actual or 
market value, school bonds can not be voted in excess of ten per 
cent of such assessed value, and in no event can such bonds be issued 
for ten per cent of the actual or market value of the property of the 
district. 


R. F. Ireland, Esq., County Attorney of Saline County, 
Crete, Neb. 

Dear Sir: I beg to acknowledge receipt of yours of the 
16th instant, in which you ask for my opinion as to the 
proper interpretation to be placed upon the words “‘assessed 
valuation,” as contained in section 5, subdivision 15, chap- 
ter 79, Compiled Statutes of 1911. 

These words occur in the latter part of said section in the 
following connection, and relate to the amount of school 
bonds which may be issued:  ~ 


“And in districts having 150 or more of children of school age, such 
amount as may be agreed upon not to exceed ten per cent of the assessed 
valuation of the last complete assessment.” 


The purpose of your question is to ascertain whether 
bonds may be issued not to exceed ten per cent of the actual 
value of the property of the district, or whether such bond 
issue is limited to ten per cent of the assessed value of the 
district. 

Section 12, article 1, chapter 77, Compiled Statutes of 
1911, provides that property subject to taxation shall be 
valued at its actual value, which shall be entered opposite 
each item and shall-be assessed at twenty per cent of such 
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actual value. Said section further provides that said as- 
sessed value shall be entered in a separate column opposite 
each item, and shall be taken and considered as the taxable 
value of such property and the value at which it shall be 
listed and upon which the levy shall be made. 

From these provisions, it is manifest that “assessed 
value,” or ‘“‘assessed valuation” is made up of twenty per 
cent of the actual or market value of the property assessed, 
that school bonds may not be voted in excess of ten per 
cent of such assessed value, and that in no event may such 
bonds be issued for ten per cent of the actual or market 
valuation of the property of the district. This construction 
of the law has been followed uninterruptedly in the adminis- 
tration of the auditor’s department in passing upon bonds, 
and the registration of the same, issued by school districts 
for public school purposes. ; 

Very respectfully, GRANT G. MARTIN, 

July 18, 1912. Attorney General. 


Gift Enterprise. 


The giving of a ticket, with every purchase of merchandise, which entitles 
the holder to a vote in a contest for a piano or motor drawing, is 
a violation of section 2337x4, Cobbey’s Annotated Statutes of 1911. 


T. M. Hewitt, Esq., County Attorney of Dawson County, 
Lexington, Neb. 

Dear Sir: Your letter of the 27th instant, addressed to 
the attorney general, has been referred by him to me for 
answer. I note that you say: 

“Two or three of our merchants have started:a sort of a contest; they 
are selling their goods from the stores; and for every purchase they give a 
ticket marked good for so many votes. The person buying can name some. 
person, and at the end of a given time the one having the largest number 
of votes will be given a piano, or motor, or some other article free. I 
would like to know if that is in violation of section 2337x4, of Cobbey’s 
Annotated Statutes of 1911.” 

The section of statute to which you refer prohibits all 
persons from engaging in gift enterprises in this state, and 
defines gift enterprises as follows: 


“Every person who shall sell or offer for sale any real estate, or article 
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of merchandise of any description whatever, or any ticket of admission to 
any exhibition or performance,or other place of amusement, with a promise, 
expressed or implied, to give or bestow, or in any manner hold out the 
promise of gift or bestowal, of any article or thing, for and in consideration 
of the purchase by any person of any other article or thing, whether the 
object shall be for individual gain or for the benefit of any institution of 
whatever character, or for any purpose whatever, shall be held to be en- 
gaged in a gift enterprise within the provisions of this act.” 


In my opinion the above definition is broad enough to 
include business transactions such as those referred to in 
your letter. : 

Very respectfully, 
GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
August 29, 1912. Deputy Attorney General. 


Transcript—Cost. 


Transcript costs in an inferior court can not be legally exacted of the de- 
fendant before the magistrate makes his return of the proceedings 
to the appellate court. 


Howard Saxton, Esq., County Attorney of Thurston County, 
Pender, Neb. 

Dear Sir: I have yours of the 28th instant, in which you 
state that one was convicted of a misdemeanor in your 
county and thereafter took the necessary steps for an appeal 
to the district court. You ask if the defendant may be 
required by the magistrate to pay the costs for the trans- 
script of the proceedings before such transcript is filed in the 
district court. 

Section 324, Code of Criminal Procedure, gives a defend- 
ant the right to appeal any judgment of a magistrate im- 
posing a fine or imprisonment. It also provides that when 
an appeal is taken within twenty-four hours after the 
rendition of such judgment, and the defendant enters into 
a recognizance, with sureties to be fixed and approved by 
the magistrate, conditioned for the appearance of the de- 
fendant at the district court of the county at the next term 
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thereof to answer the complaint against him, said magis- 
trate shall thereupon make return of the proceedings had 
before him and shall certify the complaint, warrant, and 
recognizance to the district court. This recognizance holds a 
judgment of the inferior court in abeyance until a trial is 
finally had in the district court. 

When the defendant has entered into a recognizance with 
sufficient sureties and secured the approval of the same by 
the magistrate, he has performed his full duty to entitle 
him to the transmission of his case to the district court. The 
statute expressly imposes upon the magistrate the duty of 
certifying the record to the district court, and nowhere do 
I find any provision which expressly authorizes the magis- 
trate to demand payment of any of the costs as a’ condition 
precedent to his performing that duty. 

Section 326, Code of Criminal Procedure, provides that 
in case the defendant is convicted in the district court, 
- judgment for the costs before the magistrate, as well as 
judgment for costs in the district court, shall be assessed 
against him. This supports me in the view that transcript 
costs in the inferior court can not be legally exacted of the 
defendant before the magistrate makes his return of the 
proceedings to the appellate court. 

Section 9464, Cobbey’s Annotated Statutes of 1911, which 
seemingly permits of certain officers demanding advance 
payment of fees of this kind, has not been overlooked. More 
than twenty years after this enactment, our supreme court 
held that a constable had no right to refuse to summon a 
jury for the trial of a misdemeanor case unless his fees were 
paid in advance. It is likely that this section escaped the 
court’s attention when considering the case of Beach v. 
State, 27 Neb., 400. However, this observation should be 
made; said section 9464 requires “the party, for whom any 
service is to be rendered, to pay the fees in advance,” 
whereas said section 324, Code of Criminal Procedure, 
imposes upon the magistrate the duty of certifying a trans- 
script of the proceedings to the district court. A duty 
imposed upon the magistrate by statute can hardly be con- 
sidered a “service” rendered a party for which he is required 
to pay in advance. It may be that the conclusion reached 
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in the Beach Case is partially due to an oversight of said 
section 9464, nevertheless, while that decision stands, I 
can not ignore it and in effect hold that said section applies 
to criminal as well as civil cases. 
Very respectfully, GRANT G. MARTIN, 
August 31, 1912. Attorney General. 


Tax Deed—Redemption from Second Tax Sale. 


A purchaser of real estate sold for taxes, who permits the same to be again 
sold for taxes before the expiration of the last date of the second annual 
sale thereafter, is not entitled to a deed to such property until the 
expiration of a like term from the date of the second sale. 


Howard Saxton, Esq., County Attorney of Thurston County, 
Pender, Neb. 

Dear Sir: I have your letter of the 28th instant, which 
is as follows: 

“On July 23rd, 1910, one P. G. Fuchser bought lots in Emerson, this 
county, for unpaid taxes for prior years, and obtained a tax sale certificate 
wherein it was stated that he would be entitled to a deed on and after the 
28rd day of October, 1912. He did not pay the 1911 taxes, and the lots 
were again sold for the 1911 taxes. He desires to redeem from the latter 
sale, if he can do so, and the county treasurer desires information as to 
whether Fuchser would be permitted to redeem from the second sale for 
taxes, and obtain his deed on and after the 23rd day of October, 1912, as 
stated in the tax sale certificate.” 


The right to redeem land sold for taxes is conferred upon 
the owner, or occupant, or any person having a lien thereon 
or interest therein before the delivery of the tax deed by the 
county treasurer. One holding a certificate of purchase at a 
tax sale would certainly come within the purview of the 
statutory expression of, ‘‘a person having a lien thereon or 
interest therein.” (Cobbey’s Annotated Statutes of 1911, 
sec. 11111.) 

Section 11112, in substance, provides that any purchaser 
of real estate sold for taxes, who shall suffer the same to 
again be sold for taxes, before the expiration of the last day 
of the second annual sale thereafter, shall not be entitled 
to a deed for such real property until the expiration of a 
like term from the date of the second sale. 
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Under this section of the statute, Mr. Fuchser would 
have the right to redeem from the second tax sale. He 
would not be entitled to a deed according to the terms of 
the first certificate of purchase, but would be compelled 
to await the expiration of a like term from the date of the 
second sale. 

Very respectfully, GRANT G. MARTIN, 

August 31, 1912. Attorney General. 


Deputy Clerk of District Court—Compensation. 


The clerk of the district court may appoint a deputy and pay him out of 
his own private funds, if the income of the office is insufficient for 
that purpose. 


J. W. Fillman, Esq., Clerk of District Court, Osceola, Neb. 


Dear Sir: I have yours of the 28th instant, in which you 
state that you have been discussing with the county attorney 
the question as to your right to appoint a deputy and pay 
for his services out of your own funds, when the income of 
the office is insufficient for that purpose. I take it from 
your letter it is agreeable to the county attorney that this 
matter be referred to this department for an opinion thereon, 
otherwise, I would not be permitted to advise you on this 
question, as the advice of this department is limited to 
state officers and county attorneys on certain questions. 

The clerks of the district courts are authorized, by sec- 
tion 4754, Cobbey’s Annotated Statutes of 1911, to appoint 
deputies from among the residents of the counties in which 
they act. Such deputies are required to give bond and 
qualify, and when-they have been duly appointed and quali- 
fied the clerks appointing them become liable for all of the 
official acts of said deputies. The power to appoint depu- 
ties being conferred upon the clerks of the district courts 
by express statutory provision, such power is in no sense 
destroyed by the fact that the receipts of the office are in- 
sufficient to pay the deputy for his services. The clerk 
appointing a deputy in pursuance of this statute would 
have the right to pay him from his own private funds, or, 
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for that matter, to accept his services should such deputy 
choose to render them gratuitously. 
Very respectfully, GRANT G. MARTIN, 
August 31, 1912. Attorney General. 


* Motor Vehicles—Registration Fees—Payment. 


Fees for registering instrumentsevidencing changes of ownership of motor 
vehicles should be paid to the county treasurer of the county in 
which the owner resides. 


J.J. Carlin, Esq., County Attorney of Rock County, Bassett, 
Neb. 

Dear Sir: I have yours of the 29th ultimo, in which you 
call my attention to the apparent conflict in sections 6230 
and 6231, Cobbey’s Annotated Statutes of 1911, in so far 
as the same relate to the officer to whom motor vehicle 
registration fees shall be paid. 

Said section 6230, among other things, provides that 
every owner of a motor vehicle, which has already been 
registered, shall be considered and treated as the owner 
thereof until there shall be filed in the office of the secretary 
of state an original bill of sale or certified copy of same show- 
ing change of ownership. Such instrument shall be accom- 
panied by a registration fee of $1.00 and also an application, 
on a blank furnished by said secretary of state, requesting 
registration of such change of ownership. 

Said section 6231, among other things, provides that all 
registration fees shall be paid to the treasurer of the county 
in which the applicant for registration resides, and shall be 
credited to the county road fund for the construction and 
maintenance of permanent roads. The county treasurer 
shall issue a receipt in duplicate, and one copy of such 
receipt shall be filed with the secretary of state. 

Briefly stated, your inquiry is as follows: 


“Should the fees for registering instruments evidencing changes of owner- 
ship be paid to the secretary of state or to the county treasurer of the 
county in which the owners reside?” 


For the purpose of determining this question, these two 
sections should be read together and, when so considered, 
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it is quite evident the legislature intended that the owners 
of motor vehicles should pay all fees to the county treasurer 
and from him procure duplicate receipts showing that such 
fees have been paid. 

When applications are made to the secretary of state for 
the registration of such motor vehicles or the filing of in- 
struments evidencing changes of ownership, such applica- 
tions should be accompanied by the treasurer’s duplicate 
receipts showing the payment of fees to him and, thereupon, 
it becomes the duty of the secretary of state to register 
the same without the payment of any further fees whatever. 

Very respectfully, GRANT G. MARTIN, 

September 2, 1912. Altorney General. 


County Attorney Qualifications. 


A person who has not been duly admitted to the bar of this state is 
ineligible to hold and perform the duties of the office of county 
attorney. 


Amos E. Gantt, Esq., County Attorney of Richardson County, 
Falls City, Neb. 


Dear Sir: I have your letter of the 7th instant, in which 
you submit the following question: 


“May a person be elected to the office of county attorney, qualify and 
enter upon the duties thereof, unless he has previously been admitted to 
practice law as an attorney or counselor at law under the provisions of 
the statutes?” 


I herewith quote certain provisions of our law which 
relate to the election and duties of a county attorney: 


“That at the general election in 1904, and every two years thereafter, 
a county attorney shall be elected in each organized county, who shall 
hold his office for the term of two years and until his successor is elected 
and qualified; who shall before he enters upon the duties of said office, 
execute a bond to the state of Nebraska in a sum not less than one thousand 
dollars ($1,000) to be fixed by the county board, with two or more good 
and sufficient sureties, to be approved by said board, which bond shall be 
conditioned for the faithful performance of his duties as such officer.” 
(Compiled Statutes of 1911, ch. 17, see. 15.) 


“Tt shall be the duty of the county attorney when in possession of 
sufficient evidence to warrant the belief that a person is guilty and can be 
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convicted of a felony or misdemeanor, to prepare, sign, verify and file the 
proper complaint against such person, to appear in the several courts of 
their respective counties and prosecute and defend, on behalf of the state 
and county, all suits, applications or motions, civil or criminal, arising 
under the laws of the state, in which the state or the county is a party or 
interested.” (Compiled Statutes of 1911, ch. 7, sec. 16.) 


“The, county attorney shall, without fee or reward, give opinions and 
advice to the board of county commissioners and other civil officers of their 
respective counties, when requested so to do by such board or officers, 
upon all matters in which the state or county is interested, or relating to 
the duty of the board or officers in which the state or county may have an 
interest.’”’ (Compiled Statutes of 1911, ch. 7, sec. 18.) 


“In the absence, sickness, or disability of the county attorney and his 
deputies, the court before whom it is his duty to appear, in which there 
may be business for him, may appoint an attorney to act as county 
attorney, by an order to be entered upon the minutes of the court, but who 
shall receive no compensation from the county except as provided for in 
section six of this act.’ (Compiled Statutes of 1911, ch. 7, sec. 21.) 


Under the subject of county attorneys, no statutory 
provision is to be found which specifically requires the 
county attorney to be a duly admitted practitioner, but 
these provisions should be construed in connection with 
section 1, chapter 7, Compiled Statutes of 1911, which is 
as follows: 


“No person shall be admitted to practice as an attorney or counselor 
at law, or commence, conduct, or defend any action or proceeding to which 
he is not a party, either by using or subscribing his own name, or the name 
of any other person, or by drawing pleadings, or other papers to be signed 
and filed by a party, in any court of record in this state, unless he has been 
previously admitted to the bar by order of the supreme court of this state. 
And no such paper shall be received or filed in any action or proceeding 
unless the same bears the endorsement of some admitted attorney, or is 
drawn, signed, and presented by a party to the action or proceeding. It 
is hereby made the duty of the judges of such courts to enforce this pro- 
hibition. Any person who shall violate any of the provisions of this sec- 
tion shall be deemed guilty of a misdemeanor and on conviction thereof 
shall be fined in any sum not exceeding one hundred dollars, or imprisoned 
in the county jail not exceeding thirty days, in the discretion of the court; 
but this section shall not apply to persons admitted to the bar under pre- 
existing laws.” 


This section last quoted expressly makes it the duty of 
the judges of the various courts to see to it that no person 
is permitted to practice law in any court of record in this 
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state unless he has been duly admitted to so practice by the 
order of our supreme court. 


The designation “county attorney’? means an attorney 
at law who has been elected or appointed to conduct the 
business of the county. It is the clear intent of this act 
that the county attorney should be an attorney at law, that 
is, one who possesses the ordinary qualifications to entitle 
him to enter upon the duties of the legal profession, and 
these he is presumed to have when he has been duly admitted 
to the bar by the highest court of the state. The legisla- 
ture evidently intended that, when the office of county 
attorney was to be filled by election or appointment, the 
electors, or appointing body, should make the selection 
from among that class of persons who have taken the neces- 
sary steps to secure a license to practice in the courts in 
the manner provided by law. 

Several courts of last resort have passed upon similar 
questions.“ With the exception of California and Kansas, 
the courts generally have held that admission to the bar is 
a necessary qualification of one seeking to perform the 
duties of this office. 


“No person who has not been previously admitted as an attorney at law 
is eligible to the office of prosecuting attorney. Such was the popular 
understanding before the revised constitution, and the uniform practice 
of the government accorded with such understanding, and such practice 
and understanding should be held of equal force with judicial and legis- 
lative construction.” (People ex rel. Hughes v. May, 3 Mich., 598.) 


“‘A person elected to the office of prosecuting attorney in a certain dis- 
trict should not be recognized as such by the court of such district if he had 
no license to practice in such court when he was elected.” (People v. 
Hallett, 1 Colo., 352.) 

“An attorney who has been suspended from practice in the district court 
of a county in which he has been elected county attorney is not eligible 
to enter on the duties of such office so long as the order of suspension re- 
mains in foree.”’ (Brown v. Woods, 2 Okla., 601.) 


The duties of this office are varied. Some of them might 
be performed by one without previous admission to the bar, 
but chief among these duties is appearance in the different 
courts, also the preparation and filing of pleadings and 
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papers necessary to set the machinery of the courts in action 
in behalf of the county and state. 

It is a matter of common knowledge that the people in 
general in this state have recognized the fact that one to hold 
this important office should be a regularly admitted practi- 
tioner. Thus, this law has received a popular construction. 
The reasons for this view appear more logical. When creat- 
ing the office of county attorney it would seem that the law- 
makers had in mind an incumbent who should be fitted to 
discharge the duties of the office, rather than one devoid 
of legal knowledge or training in the principles of law. 

It follows, from both popular and judicial construction, 
that one who has not been duly admitted to the bar of this 
state is ineligible to hold and perform the duties of the 
office of county attorney. 

Very respectfully, GRANT G. MARTIN, 

September 9, 1912. Attorney General. 


Railroad Company—Passenger Rates. 


A railroad company, in carrying passengers, may charge the same fare for 
a part of a mile that is charged for a whole mile. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: On August 26, 1912, upon a request made by 
you, I rendered an opinion relating to the question as to 
what a railroad company might charge for carrying pas- 
sengers fractions of a mile. The opinion was as follows: 


“This department is in receipt of yours of the 11th ultimo, asking for an 
opinion on the following question, under section 1, article 9, paragraph 72, 
Compiled Statutes of Nebraska for 1911: 

“ «May a railroad company legally charge for passenger service an addi- 
tional two cents for that part of the distance between given stations, 
measured by fractional mileage. For example: The distance between 
certain Nebraska points is 19 6-10 miles, and between certain other points 
19 3-10 miles; may a railroad company, operating between such points, 
charge forty cents for adult passenger service in both instances, or in either 
instance?’ 

“The law of this state, regulating passenger service, makes it unlawful 
for railroad companies to charge a sum exceeding two cents per mile. The 
difficulty arises in computing and fixing the charges for the actual fractional 


OPINIONS 261 


mileage in that the result of such computation leads to dealing in fractions 
of acent. The fare between given points should be determined by multiply- 
ing the number of miles and fractions thereof by two cents. This gives the 
charge in dollars and cents. No account should be taken of fractional 
cents when the same is less than one-half cent. When the fraction equals 
or exceeds one-half cent, it should be figured as one cent. This method is 
followed in ordinary business pursuits. It appears to be fair and equitable 
between the companies and the traveling public. 

“No reason occurs to me why the commission should not recommend the 
formation of a passenger schedule based upon this method of computing 
fractional mileage. 1t follows that in both cases suggested by you the fare 
should be thirty-nine cents.” 


Thad no doubt at that time, and have none at the present 
time, as to the fairness of the rule which I stated in said 
opinion, but my attention has recently been called to the 
decision of several courts which have considered this sub- 
ject in states where the statutes were very similar to ours. 
The supreme court of Arkansas has said: 

“Under Kirby’s Digest, section 6611, authorizing railroad companies to 
make certain charges ‘per mile’ for carrying, passengers, the same fare can 


be charged for a part of a mile that is charged for a whole mile.”’ (Jones- 
boro L. C. & E. R. Co. v. Brookfield, 112 8. W. 977.) 


The same rule is announced in Cleveland, C. C. & St. L. 
R. Co. v. Wells, (O.) 58 L. R. A., 651; also in Hunter v. 
Erie R. Co. (N. J.) 56 Atl., 139. 

Were prosecutions instituted against the railroad com- 
panies of this state for charging two cents for a fraction of a 
mile, it is probable that our court would be disposed to 
follow these precedents, and I so advise you that you may 
have the benefit of the same in dealing with the subject of 
passenger schedules of railroad companies. 

Very respectfully, GRANT G. MARTIN, 

October 14, 1912. Attorney General. 


Judge of Supreme Court—Legal Residence—Registration. 


A judge of the supreme court, being required, under the law, to temporarily 
reside in the city of Lincoln, may retain his legal residence in the 
city from which he came and may register his name in the registra- 
tion books, placing in the column provided for the residence and 
room number the words “temporarily absent on official business at 
Lincoln.” 
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Hon. Jacob Fawcett, Judge of Supreme Court, Lincoln, Neb. 


Dear Sir? You have stated to me that previous to coming 
to Lincoln, to perform the duties of judge of the supreme 
court, you were a resident of the city of Omaha, and that 
you expect to retain your legal residence in that city. You 
ask me for an opinion as to the manner in which you should 
register so as to be entitled to a vote at the coming election. 

The registration law in cities of the metropolitan class 
requires that the residence and room number of the elector 
should be stated on the registration books provided for 
that purpose. 

Under the law, as judge of the supreme court, you are 
required to temporarily reside in the city of Lincoln during 
your term of office. 

This does not change your legal residence. In my judg- 

‘ment, you are entitled to register in the same ward and 
precinct in the city of Omaha in which you have been ac- 
customed to vote prior to your election as judge of the 
supreme court. The registration board, upon application, 
should register your name in the registration books. In 
place of designating your residence by street and number, 
there should be placed, in lieu thereof, in the column pro- 
vided in the registration books ‘“‘temporarily absent on 
official business at Lincoln,” or words to that effect. This 
designation, in my judgment, would be equivalent to the 
giving of a street and residence number, as required by law 
in other cases. 

Very respectfully, GRANT G. MARTIN, 

October 25, 1912. Attorney General. 
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valuation of joint stock legal reserve life insurance companies... 214 


bonds dated subsequent to presentation may be registered... .. . 227 
BALLOTS. 
blank lines should be placed on primary ballots............ 126, 130 
name may be written in of person on another party ticket for the 
BRIE OLIGO. 5.00 i 2 aa aces eR ig Bas oe A siege ae se ee 130 
names of offices should be designated on ballot though filings for 
same,have-not, been, Made. .- cgi aas wes. owes ethos Suess 132 


BANKS AND BANKING. 
banking board may levy assessments for guarantee fund which 
became due when law was suspended 60 
salaries of bank examiners are determined by anurouniation bill, 107 
articles of loan and savings association may be approved without 


capital stock being designated......................0.000- 127 
banks need not furnish additional security for deposit of county 

funds.... eke! 
guaranty law repeals statute relating to deposit of state funds... 153 


deposit of state funds is limited to 30 per cent of capital stock.. 153 
officer of disinterested bank may become surety on bond of an- 


OUNSIE DAN Rieke, «foie acne ep Cre ET easy sas Sad 2." hg, 50 eats 184 
guaranty law prohibits the depositing of county funds in excess of 
50 per cent of capital stock of bank...........5..........-. 194 
BARBERING. 
occupation is prohibited on Sunday....... ......s.eseeeeeeee 173 
BONDS. 
after school bonds are voted, school building site can not be 
changed. . 19 


state can not ‘demand interest on bonds after date of maturity... 20 
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BONDS— Concluded. Page 
majority vote is necessary on proposition to issue bonds for the 
pPurchacéof a poathOune see) se AGG ap ates Seas a as 23 
bonds in aid of internal improvements require majority of votes 
CHB ga cae oe cag ANDRE OS oes KABUL TD. ARES sae ene Pk Ree a 75 
lighting bonds must be made payable according to law to entitle 
them ‘tojregistrations: estes td ete es Ba 78 
women can vote on proposition of issuing school Trond 87 


maturity of bonds for compromising indebtedness of a mmunioipal- 
ity 


surety bonds when released by Opetalion of law mu 
file 
bonds are not void that were voted at special election held on a 
BR) E GES pape Recor, Bees > och Saat ae Bete ana 8 I a 169 
premiums on bonds of county officials are not borne by the 
(OUR ost c 3 tunes 5 eee ROSEN 4 athaceae witha ty odo dans aia en 178 
depository bond of a bank may be signed by an officer of another 
DENK cw teh catia <seoee ae aries steers ells eer e nn wh tah wy os 184 
bonds dated subsequent to presentation may be Feriateraal Pits 2, 227 
authorization by railway commission of bond issue by company 
ID Process Oforpanisanloncey m2). cs okls flaws « Mies weiss 238 
school bonds can not be voted in excess of 10 per cent of assessed 
MALO Sih hel ve acs ae SNE as ee OM eh balsa esa is gt 250 
BOUNDARIES. 
boundary lines of Wayne and Thurston counties.... ..,...... 103 
BRIDGES. 
bridge contracts can not be canceled by mutual consent of the 
DMPO re sp cina a Seek MRE iets 28 cae koa petebarhly seeet 51 
bridge contracts may be assigned to other firms............... 51 
state aid in construction of bridges............ - ee rs 139 


county is not compelled to build bridge to accommodate four 

horses abreast 
county not liable for damages resulting from patent defects. 
county is not obliged to maintain bridges over ditches along public 


EAL ws Fates syaly vetoes et eR mL ee dw Cee vik Tus 2¢ Pain ey 9:5 8 167 
transfer of road fund to bridge fund......................05- 170 
CATTLE. 
cattle kept in a different. county from their owner, should be 
taxed in‘county.where kept (mirc, secession ed nee vee eneaces 138 
CHIROPRACTOR. 
license ‘to practice is essential wack ee epee 247 
CLERK OF DISTRICT COURT. 
naturalization fees should be accounted for as fees of the office. 9 


retention of surplus earnings to make up deficiency of a prior year, 39 
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CLERK OF DISTRICT COURT—Coneluded. Page 


clerk is entitled to fee for second notification of judges and 
Clerks Gi@leCion oo... gsis'= - sig ses = Ske vs leas casas 
clerk is entitled to but $1,600 as salary. . 
fees of county clerk acting as clerk of district court and ler to 
county commissioners 
salary of deputy........... 


COMMON CARRIERS. 
railway commission has no control over crossings and the pasos 


of trains in cities and villages. . sis 
railway commission has power to caeeeireate Sauter nlite 43 
traction company can not be compelled by railway commission 
CO COTISEIUCE INOS. S20 eit eee ae ely sis rerels gale wet 64 
rates for service to subscribers after sale of one telephone 
Company tovano thera. 20a egies. 4 vis qeivitls str valet 68 
transfer of one telephone company to another. a 68 
private telephone lines do not come under physical ‘valuation. Attn 72 
railroad should be assessed for fraction of road lying within city 
Aiimite? 225535 cheeses POR MRRE Dots vig vrocgea ed atm sg 128 
rates of irrigation companies must be filed with railway commis- 
< sion. . 136 
rates of aaigatinn companies can not be changed without permis- 
BION META way COMMISSION. «sates se am ole a. oie ee eee ss 136 
construction of sidewalk by railroad along property of private 
PATER sr tee t's 3s ok ape as Mes gs cele en sd ae sees 150 
physical valuation of telephone and street railway companies. .. 171 
telephone offices are not mercantile establishments............ 173 
public service telephone company can not, by vote of stock- 
holders cease to serve the public.....................+---- 202 
railway commission has no power to exercise general control over 
TERIQAGMOTOW OV RG. ofolava te frsts ae RE ody tsi ew asa Sp 232 
railroad can not be compelled to build a sidewalk across a public 
SRR EN «Ae, POT so cee een 243 ~ 
railroad may charge passengers the same for a part of a mile as 
FOLARWNOLONING 5. korn dus EMC ee Ci telcen a Cs bavi ae MEOW 
CONGRESS. 
nomination of candidates to fill vacancy should be made by con- 
vention: or party COMMMMLCEs oo sas ots 4s view cone FT:e aan 158 
CONTINUANCE. 
attendance fee can not be charged by the county judge after the 
first day of trial 0) osname gia stte a a ea hie cle sao, alas 16 
CONTRACTS. 
bridge contracts can not be canceled by mutual consent of 
GHOsPARMIOS «<<... «stoma em ca EEG Oe 6 eins wha Ges sep oe LR 51 
bridge contracts may be assigned to other firms............... 51 
value of a contract right is assessable as a credit........ 2... 88 


county board may let contracts for construction of culverts. ... 140 
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CO-OPERATIVE ASSOCIATIONS. 
incorporation of co-operative associations. . 


CORONER. 
fee of $5 for removing dead body to residence.... ............ 85 
CORPORATIONS. 
articles of incorporation of drainage district may be filed at any 
UG 5 ise. «Seis Siege RRR os «VAP atite wae Miaiasie y rele 7 
taxation of gross amount of premiums of insurance company.... 10 
public service company may obtain permission from railway com- 
mission to purchase stock of another company.............. 55 
transfer of one telephone company to another....... ......... 68 
rates of service to subscribers after sale of one telephone com- 
DANY GO RNOUNER jaa Pee os tisk ea eles + wisbecelam ran ioe» 68 


private telephone lines do not come under physical valuation act... 72 
report of gross receipts should be made by companies referred to in 


section 77 of the revenue 19W... 2.2... ee ce ee ee ce eee eens 82 
accumulation of reserve fund by unincorporated mutual insurance 
COMMBIUY Gc ns sslinrte hail, » are MUR es Siero) gaia pe vals 91 
vacancies in directorate of insurance company filled by directors 
Gicompoting COMPS Horie s eer ee es os ne wo 2 liga 113 
occupation tax by foreign corporations....... .............005 123 
articles of loan and savings association may be approved without 
capital stock being designated ................. 0c ee yous 127 


revocation of license of insurance company onremoval of suit. . 146 
officer of disinterested bank may become surety on bond of an- 


OED GY, DANE 52 fete k gece a rea eins cheney gee 5 yada Moree 184 
public service corporation, ia vote of stockholders, can not 
cease to serve the public. . aes . 202 
foreign capital stock life insurance soni pauy cay Swiite ralokness 
ENBUPADOG.. 5 5 on. oo enya oR nt Maisie Ti si Se 9 oe 4 A Ace oe 211 
valuation of joint stock legal reserve life insurance companies. . 214 
incorporation of co-operative associations.......:..0........5. 237 
authorization by railway commission of bond Lissue by com- 
pany in process of organization ................ 0.00 cee eee 238 
COSTS. 
transcript costs in inferior court can not be exacted before return 
is‘made to. appellate: court. G2. ao 52 cry 6! cig ute ims 2 mw ene yisiyies 252 
COUNTY. 
interest on warrants should bé@credited to the sinking fund in- 
vested in the warrants wi EF 
when board of supervisors may appoint a register of deeds...... 2 
board of supervisors can not include a village in a road district 
established by its . Minter. cx ne edie o's 36 hel aoe 3 
filing articles of incorporation of a drainage district . 7 


damages caused by laying out a road should be paid out fad the 
county ‘general tunis: Flow. Reysesss Ps, clei oslo’ prarcato wes oe 8, 42 
board fixes salary of deputy county clerk......0 ...........2. 17 
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COUNTY—Continued. Page 
through increase in pi i back salary may be paid county 
attorney. . 23 
majority vote is necessary on proposition ‘ou issue bonds for the 
putchase ofa poorhouse—.... =, temmatt bes «chs ieee oe. ne tae 23 
board may levy a tax to pay interest on dormant judgments.... 28 
board should pay clerk of district court fee for second notifica- 
tion of judges and clerks of election.............0.....00005 45 © 
bridge contracts can not be canceled by mutual consent of the 
PRECOS a iat s Ve ae ae a es 5 Seater dere aie eo 51 
bridge contracts may be assigned to other firms............... 51 
board should allow fees of defendant’s witnesses, where he has 
been acquitted in a criminal case.................22...0005 54 
board can not lease a pee 2 of the court-house grounds for 
private use. . 3 Liala get BOO, 
public road-is not vacated by non-user ator Weng: yeata a ane 67 
county having a poorhouse must maintain the poor of its cities and 
VILAROSs c/n c+ Fos MUMS ere Ono ed ase cist ales we 73 
Scavenger act and general law can not be used in same year for 
collection of delinquent taxes... .. 4...5...05 cia se ve ee ee ee 81 


coroner is entitled to $5 for removing dead body to residence, .. 85 
board can not appoint principal and teachers for the high school.. 95 
board should determine assistance necessary to make up precinct 

peesainient DOOKS 22 jai 504 ae RN OS 8 sm Seed le sent Sea 
boundary lines of Wayne and Thurston counties 
board can not assess road districts more than 15 mills on “the 

Moller soF eleGOM Tras ery os tM las ores gn Sse ao, 22 111 
fee for transfer of motor vehicle registration should be paid to 

TE COONEY: 2, «<< 2a a ae atte MIR he ou lola are Se emele 122, 256 
county treasurer should make a settlement, and also make quar- 

LORI VP GDORUG). 5 occ ete ee ay NS Fhe nel ee iw Pett 134 
cattle kept in a different county from their owner, should be taxed 

in county where kepey .c2c.0s teeter Sepee e fccerylete Ss ss eos 
state aid in construction of bridges........... 
contracts may be let for construction of culverts. 


reduction of amount certified for the running of high raat 148 
banks need not furnish additional security for deposit of eounty 
LUE Cea ernie Gabeodh ct oo. <b) See eee ere 151 
clerk may change amount of levy certified by board........... 157 
county is not compelled to build a bridge to accommodate 
fourshorsén abr casterer cnet Mee | onion oysanted ies orate a 167 
county not liable for damages resulting from patent defects in a 
Hove eee hoes hn. care,» Aegean ods: DUC 8S Oye wets Fy Teena d 167 


county is not obliged to maintain bridges over ditches along 

public road... 2... aciecses orc 
transfer of road fund to bridge fund “a 
county not compelled to pay premiums on bonds of its officials... 178 
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COUNTY—Concluded. Page 
county funds in excess of 50 per cent of capital stock of bank can 
not be deposited in such bank... v.00... ce eee eee 194 
board fills vacancy in office of sheriff 197 
construction of addition to court-house must be submitted to 
‘VOUG OF PEeICOPIG thy ceteeE 5 opete a a ysSateters Bus ua Kopuahn ofvach yo Sia 218 
board may refund tax paid on liquor license.................-. 219 
board may refund only taxes paid under protest............... 219 
fees of county clerk acting as clerk of district court and clerk to 
COU: COMMIBRIONOS MERCED 36.5 eo tinelt «to vel ees oa eRaie 225 
COUNTY ASSESSOR. 
appointee does not hold for full unexpired term... . 98 
assessment books must be made up in county assessor’s office .100 
majority of votes polled required to abolish office............. 179 
when abolished, office ceases at end of incumbent’s term........ 183 
assessor holding over should requalify...................0004 190 
COUNTY ATTORNEY. 
salary in a county with 4,000 to 8,000 inhabitants............ 23 
back salary by reason of increase in population of county...... 28 
county attorney must be a duly admitted practitioner. ......... 257 
COUNTY BOARD. 
when board of supervisors may appoint register of deeds. ...... 2 
board of supervisors can not include a village in a road district 
OHHADHEROULDY hee: apse ee Bemis tk eeu ay tis) ore Sea a dig og Wises 3 
board fixes salary of deputy county clerk..................... hs 
board may levy a tax to pay interest on dormant judgments.... 28 
clerk of district court should be paid fee for second notification of 
judges:and ‘clerks’of election... 66.5 beens ceee se eden 45 
fees of defendant’s witnesses should be allowed where he has been 
acquitted ‘in & criminalicase..! 50.5 ee tone we ea als meee 54 
portion of court-house grounds can not be leased for private use.. 65 
board can not use the Scavenger act and general law in same year 
for collection of delinquent taxes..................0000000 81 


board can not appoint principal and teachers for the high school.. 95 
board should determine assistance necessary to make up precinct 


AESOGSMNENG- HOOK. 25 Lrte ie son soe. eo peti sh hae cia 100 
board can not assess road districts more than 15 mills on the 

dollar of valiigtion Ct cage ees. . « sccnrie shee a bi wcetin,s ¢ 111 
contracts may be let for construction of culverts.............. 140 
commissioners should not reduce amount certified for the running 

OP NIBH BORON. casa ame erat as Sabceieere tustal crn atd SYR cca 148 
vacancy in office of sheriff is filled by board . 197 
construction of addition to court-house myst be submitted to 

‘Vvote.of the people < aacha ts. 01 es meee aes cn ws 0ltle,0s ee 218 
board may refund tax paid on liquor license.................. 219 


board may refund only taxes paid under protest............... 219 
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COUNTY CLERK. Page 
filing articles of incorporation of a drainage district............ ib 
salary of deputy is fixed by the board of county commissioners. 17 


fees for assisting assessor must be accounted for to the county. . 100 
compensation may be received for information furnished by 
Iphtel ora) its dois. «qtgraeeen tare 
clerk may change amount of levy certified by county board 
salary of clerk. . 2), eee ee ROOT SS ce oy; 
salaries of clerk and deputies must come within fees collected.... 198 
county clerk is not entitled to salary as clerk to county commis- 
” sioners ; 
fees as clerk of district court and clerk to county commissioners.. 225 


COUNTY COMMISSIONERS. 


fees of clerk to commissioners who is also county clerk and clerk 


of district court . 225 
COUNTY JUDGE. 
attendance fee of $1 can not be charged for a trial after the first 
day 16 
judge is not entitled to marriage fees «30; 
appointee filling vacancy holds office until successor is Blectad: 245 
candidate to fill vacancy after primary may be nominated ies 
OD VEWUOIL «5 ads rens fect cat oe ee RE MRA IO 5 EATS 30 seal ns Os hw low 245 
COUNTY SU PERINTENDENTS. 
increased salaries may be had from date law went into effect.... 210 
COUNTY TREASURER. 
general tax may be accepted without demand for drainage tax 
levied at a subsequent time. x 12 
treasurer is entitled to commission Yon Pilestine! iieadince ‘district 
8 ne te NOPE Ri i ty Srey 7 1h RS te aaa 21 
fees earned by sheriff must be paid to treasurer . 23 
money in road districts can only be paid out on So nats enya 
upon the treasurer . ee we tO 
payment of warrants of drainage disteiet where o one e feature af sys- 
tem:is held up by injunction 2h gcc se ae le tes bb eee 115 
settlement with the county should be made as well as quarterly 
REPOS Ap Gs sayy wee eee Sec conse eee 134 
treasurer can not deposit in bank county funds in excess of 50 
per cent of the capital stock of such bank...............2... 194 
COURT. 
attendance fee of $1 can not be charged for a trial after the first 
BI eons a Rite thy sha ee a a ode ferseaert oie 16 
grand jury should be impaneled at the first term of each year.... 41 
payment of expenses of district judges....................... 89 
transcript costs in inferior court can not be exacted before return 
ig made toappellatecourtio oc tary baleen coils me ee bok 252 
supreme judge may retain legal residence in city from which 
MAGI. peta seats. ola ts spat Sapp Yongy SPR PURER IL OE ven © 521.act hs wrpagr elas eras 261 
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COURT-HOUSE. Page 
grounds can not be leased by the county board for private use.. 65 
construction of addition should be submitted to vote of the 

People. WN. catia PEEPS ae wk Sekar wa poole os eT aoe 218 


CRIMINAL LAW. 

state is liable for board of prisoners after conviction and sen- 

tence. : 
catty of alot. machines is a violation of law 
unincorporated mutual insurance company that has accumulated 

a reserve fund is not subject to prosecution................4 91 
minors are prohibited from loitering about pool halls 92 
plea in former jeopardy 186 
establishment of facts in prosecution for violation of fire escape 

DAW aad ae I Ia as 9 REA hela Rae eas ert 224 


CULVERTS. 
contracts may be let for construction of culverts needed in road 


26 
63 


UMNPYOVEMOGNGe se pe cP RR ie SS iy ce ae ey ee tig toe aot AD 
DAMAGES. 
damages caused by laying out a road should be paid by the 
MORE score 0s Saath VPRO eth S 9 w catag At aielc oF ehela iad cw as aoe 8, 42 
county is not liable for damages poniling from patent defects i ina 
TARO) cys Jat ORR R ee te die egy vs ek oo se ke 167 
DECEDENTS. 
inheritance tax is barred against property passed to a purchaser 
unless suit is begun within 5 years........................ 163 
DISTRICT JUDGES. 
payment of expenses of judges................6 .escceceeeeee 89 


DRAINAGE DISTRICTS. 
record of court proceedings contained in articles of incorporation 
need nobesPeeurd Geant ae ee Mage ea ore oe cad © nets aijecacak, oo f 
articles of incorporation may be filed at any time.............. 7 
record of court proceedings in articles of incorporation need not 


be entered on numerical index 7 
general tax may be accepted without demand for entaee 

tax levied at a subsequent time...............6... 0250-0 es 12 
county treasurer is entitled to a commission for collecting drain- 

MRO: CIs GE VAX ee nae ate eater Eatcs Hal eee ~ “St 
payment of warrants where one feature of system is held up by. 

IDMINORMON GS ft pete 2 Sgt s eons. eee oe Reine s Shes Sanka 

ELECTIONS. 

majority vote is necessary on proposition to issue bonds for 

the:purchase of.8 poorhouse : |... 542 62.2 nee ee via 23 
clerk of district court is entitled to fee for sec ond mnbtificatior of 

judges and clerks of election... .......0.......0ccseeeeecees 45 
bonds in aid of internal improvements require majority of votes 

Gasin Ord erste marry ees sch ee ores orice Pine eee oe 75 


precinct assessors should be elected in 1912.................. 79 
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ELECTIONS—Coneluded. Page 


women can vote on proposition of issuing school bonds. ....... 
fusion candidate at primary need pay but one filing fee. ....... 


blank lines should, be placed on primary ballot.. OS oe 128, 
votes received by writing in names should be counted and ean- 
vassed 


acceptance of nomination not required of candidate nominated 
‘by hisinamet beige written ary tos elute ss eae ee od 
name may be written in of person on another party ticket for the 
Baile fice ss 4).F ri fas sta ata eR Nk Gep See ss ess 2 onl 
names of offices should be designated on ballot though filings for 
same have not been made 
election of police magistrate. . ae 
only residents of village can wate oe alice, Ringistentel .- 148, 
candidates for Congress to fill vacancy, should be nominated by 
convention or party committee... ........ 2... ee ee eee 
Police magistrates are to be nominated at primary election. . 
special election held on a holiday does not invalidate bonds 
majority of votes polled required to abolish office of county 
BBGERROE 6s op teirsns = cintelat seach sas a Mens Shots tet dere es ate 
no election of police magistrate can take place where ieee 
holds office under prior law . 
twenty-five petitioners required to place candidates for presi- 


oameidaye to fill vacancy in office of county judge after primary 
may be nominated by convention ......... 

school bonds can not be voted in excess of 10 per sent ‘of assented 
value 


FEES AND SALARIES. 
naturalization fees should be accounted for by clerk of district 
court.as fees of his'ofice s- 0. Sean oie oe saan 
attendance fee of $1 can not be charged fora a stl after the first 
CNY A ps A Sigtgss Sar scnca ee ees eg ROE rcs VARA Stab 
salary of deputy county clerk is fixed by board of county com- 
TER BEON GDH Sf oy conc clagars Spt eet ree RS ean = fans olen Casio i 
sheriff must pay fees earned to county treasurer............... 
salary of county attorney.................. 
back salary of county attorney by reason of increase in couulacd 
DL COURLY crnches pias hint Ape oo, 5 eMC OTST oe ete ioc 
marriage fees can not be retained by county judge 
retention of surplus earnings by clerk of district court to make a) 
deficiency of a prior year................. 


clerk of district court is entitled to fee for Recond Holilcation of 
judges and clerks of election......... armed ak ween 

fees of defendant’s witnesses in a criminal case should be paid by 
ARESQOUG Year slat Aen 5, ke aaa Dore es 

witness fees may be assigned to another................ 
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FEES AND SALARIES—Concluded. : Page 
coroner is entitled to $5 for removing dead body to residence.. . 85 
distillers and brewers must pay statutory license fee........ .. 99 
fees received by county clerk for assisting assessor must be ac- 

counted for. See Sey is eNO clos acta settee ,< eo 100 
fee received by ‘county clerk Par furnishing information by letter 

anust; be adcountod fOMs Ci lsic6 i./os beg Savietarw sees a elese 100 
one filing fee is required of fusion candidate at primary election, 105 
appropriation bill determines salaries of bank examiners..... .. 107 
sheriff may receive fees as jailer...... ............. 121, 156, 183 
fee for transfer of motor vehicle registration should be paid to the 


COURN Sirs =. santana cat 256 
salary of county clerk 181 
officer serving two processes in one trip should apportion mile- 

age between the tworte 25. st Pec Ae eet 184 


payment of salaries of state board of examiners . - 195 
salaries of county clerk and deputies must come wath fees 
COME CHECK ¢ x ttrcm hava See Mpa he SL Vici lea lal wMaiaNels a oye ola coals 198 
deputy state inspector of buildings may receive extra compensa- 
BION TOD WOK ICON Gra ants RA Fictha nk Pet «alc oeee ss tu"s eae ts 208 
county superintendents are entitled to increased salaries from 
date law went into effect. . . 210 
salary of clerk of district court is $1,600 . 213 
county clerk is not entitled to salary as clerk to county commis- 
SOM OIEE bet": Fs see eA te ep sabes aeons aes -n as 222 
fees of county clerk acting as clerk of district court and clerk to 
county commissioners. . = in oR ae SP ee Aras tele 9 
salary of deputy clerk of district court. Retest td Sects iw oe eo 255 
FIRE ESCAPES. 
regulation by labor commissioner..... ...........2.000020005 173 
establishment of facts in prosecution for violation of law. . 224 
automatic metallic escapes are not required by law.... ....... 224 
FIREMEN. 
firemen are exempt from poll tax......0.......0... ee veeeeeee 183 
GAMBLING. > 
operating a slot machine is a violation of law................. 63 
GAME AND GAME LAW. 
boys under the age of eighteen years may secure a hunting 
NCTA TR tapes Rae RS SSCA gt in re ae a 116 
fish caught in boundary streams may be lawfully sold....../... 116 


GIFT ENTERPRISES. 
giving with merchandise, a ticket entitling one to vote in a con- 


test is prohibited 
HIGHWAYS. : 
damages caused by —— out a road should be paid by the 
BOUDNG ge betas epee Cais wie RURAL AE Ae ope e tm Pe Bh 8, 42 


road is not vacated by non-user for twenty years.............. 67 
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HIGHWAYS—Concluded. Page 
contracts may be let for construction of culverts needed in road 
IMProveMmmeniy ..-c.vahass 2 CLAIMED EN oS. sind 140 


half the road tax, collected in city of the second class should be 


HISTORICAL SOCIETY. 
after filing a declaration of trust, society can not alienate 


property without consent of state.:.......5.........0.005- 47 
HOLIDAY. 
special election held on a holiday does not invalidate bonds... ... 169 
HOMESTEADS. 
improvements are taxable as personal property................ 61 
IMPROVEMENTS. 
improvements on homesteads are taxable as personal property.. 61 
majority of votes cast are necessary to carry bonds for internal 
IM PROVO MENA, foe ee ee eS ©, ler e Than ne 75 
improvements made after April 1, are not assessable for that 
Bo) ge PEE ne or tire nc ol eg ee ae 84 
improvements on Indian lands held in trust are not taxable..... 229 


INDIAN LANDS. 
improvements on lands held in trust are not taxable. . 
funds received from sale of heirship lands are not taxable....... 
INHERITANCE TAX, 
tax is barred against property passed to a purchaser unless suit 
asvbegtin within 3 VGAtel ce = ores. cbasicis-.p, choot see 163 
INSPECTOR OF PUBLIC BUILDINGS. 
deputy may receive extra compensation for work done outside 
the duties ‘of his: Offige. 7/5 2's espe ih tacos oeae eso oyen De 208 
INSURANCE. 
member of school board may write insurance on school property.. 182 
INSURANCE COMPANIES. 


taxation of gross amount of premiums.......... ............ 10 
accumulation of reserve fund by unincorporated mutual com- 
PAY: Cala ler pre 3. cies kae Gate Dee RRO Ree S30 Peed rey 91 
vacancies in directorate filled by directors of competing company, 113 
revocation of license on removal of suit.............. rite ae 


foreign capital stock life company may write sickness insurance, 211 
valuation of joint stock legal reserve life insurance companies. . 214 


INTEREST. 
interest is chargeable on warrants purchased with sinking funds. . 1 
state can not demand interest on bonds after date of maturity.. 20 


interest is allowable on dormant judgments.................. 28 
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INTERNAL IMPROVEMENTS. Page 
majority of votes cast are necessary to carry bonds........... 75 
INTOXICATING LIQUORS. 
distillers and brewers must pay statutory license fee.... ...... 99 © 
liquor license may be granted to co-partners................45 99 
county board may refund tax paid on liquor license............ 219 
liquor licenses are not taxable....... ........0ccsseeeeeeeees 221 
IRRIGATION COMPANIES. 
rates must be filed with railway commission.................. 136 


rates cannot be changed without permission of railway commission 136 
railway commission has no power to exercise general control 


OVER dITICAUON WOPKH et ya. oso acisia oie e Selaleb a Seah a ce 232 

JUDGE OF SUPREME COURT. 

judge may retain legal.residence in city from which he came.... 261 
JUDGMENTS. 

interest is allowable on dormant judgments.................. 28 
JURY. 

grand jury should be impaneled at the first term of each year.... 41 
JUSTICE OF THE PEACE. “2 


justice has no jurisdiction over offenses against city ordinances.. 143 
LABOR. 


barbering is prohibited on Sunday.................2...0.005 173 
LABOR COMMISSIONER. 
Vemulation Gide CacAHes ella ce: lesion ee peese GO Worn ete 23.40 468s 173 
LEGISLATURE. 
lobbyist need not register if he receives no compensation for his 
BGEMIGOD HS oie: aaa Mut meas aoe re TG AR I Since POS 
ayes and nays need not be entered on house journal on motion to 
concur in senate amendments......,...........0. esse eee 49 
LICENSES. 
distillers and brewers must pay statutory license fee. 99 
liquor license may be granted to co-partners -99 


boys under the age of eighteen years may secure hunting ecraee 116 


revocation of license of insurance company on removal of suit.... 146 

license to foreign capital stock life insurance company to write 

”. sickness insurance LDU 
_ county board may refund tax paid on liquor license . a. 219 

liquor licenses are not taxable....... ...........- . 221 


chiropractor must secure license to practice medicine.......... 247° 
* LOAN AND SAVINGS ASSOCIATION. 

articles may be approved without capital stock being designated, 127 
LOBBY. 

lobbyist need not register if he receives no compensation for his 

SELVAIDOR i cohys Dotnet ee hircaldshin stisy Te seas eae aed a 34 

MARRIAGE. 

county judge is not entitled to marriage fee................... 30 


INDEX 275 


MORTGAGES. Page 
usual clause in mortgage is not an agreement to pay tax on the 


Nand Hee 0% o5 viene ea eve SoS Oe Fone ove ce «+. 230 
MOTOR VEHICLES. : 
fee for transfer of registration should be paid to the county. .122, 256 


MUNICIPAL CORPORATIONS. 
lighting bonds must be made payable according to law to be en- 
Pitted Te TOpinirAtion:, . Koc ie tsv pRES 6 asset sa cee ven 
assessment of railroad for fraction of road lying 


limits. . 
maturity of. bonds fori compromising Seatlebtednées: of a munici- 
palty. sa. cs ss ut oe eee . 41 
justice of the peace has no sDseciianid over F offenses ‘against ‘ity 
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ordinance Rathoriangs creation of office of police peas un- 
necessary . . 143 
half the road tax coll ecte 
paid tothe City’. os. os oe ds ay ee ee cy vies ead rach wih iste 165 
NATIONAL GUARDSMEN. 
men entering service in May must pay poll tax for that year.... 100 
NEGOTIABLE INSTRUMENTS. 
usual clause in mortgage is not an agreement to pay tax on the 
TEVOTORR RO 0 o's. 5a 0a 4 55 tio oA io Ty 5.4 Tv ode Sine o's ovine 207 
real estate mortgages are assessable to owner in precinct where 
Tand Tess <5...) <n eectotenes tee UME nn oie go Werte esr STN 230 
NEWSPAPER. 
after suspension paper must be published 52 weeks before it is 
considered a legal newspaper............6.0.0.0eee ee eeeus 135 
NORMAL SCHOOLS. 
House Roll 571 does not affect matriculation fees.............. 96 
House Roll 571 requires dormitory fund to be paid into state 
treneUtyics :h.25 2,42 etep aan he MER Mein eee ae 2 ee oa cae 96 
House Roll 571 does not require the entire $3 deposited by stu- 
dent in the library fund to be paid into the state treasury .... 96 
OFFICE AND OFFICER. 
appointment of register of deeds... 6.2.1... oe ee eee eee ee 2 
clerk of district court should account for naturalization fees as 
fees-of ‘his offices: 0%. ft. Pave CE es ol Reta ee res 9 
courity treasurer may accept general tax without demand for 
drainage tas sc. >: 5 ol sclat - 2 AA IEED 3) Selects ase ite 12 
county judge can not charge attendance fee after first day of 
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OFFICE AND OFFICER—Continued. Page 
county treasurer is entitled to a commission for collecting drain- 

BO AIS EIIOG Bap rtiete GUIe Aisle nde Meee ara a 9 ool is aya. hese meal 21 
sheriff must pay fees earned to county treasurer... 23 
salary of county attorney 23 
back salary of county attorney by reason of increase in Spilled 

LOT OC ORIN UN ery tar een Mes eons ele foe pense ds es lee tia, eee rer 23 
county judge is not entitled to marriage fees.... ............ 30 
county treasurer can only pay out money in road districts on 

warrants drawn upon the treasurer . a 37 
clerk of district court may retain sur aide severe lea frihices ai a Pie: 

ficiency Ota priprypate ce s35... 5 2a ie Pees Soares es «oS 39 
clerk of district court is entitled to fee for second notification of 

judges-and: clerks of election 70.0. es 45 
state auditor must not register lighting bonds unless they are 

made payable according to law 78 
precinct assessors should be elected in 1912. 79 
coroner is entitled to $5 for removing dead body to residence . 85 


payment of expenses of district judges...................-... 89 
county assessor appointed to fill vacancy does not hold for full 
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county assessor can not authorize precinct ass 
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county clerk must account for fees received for assisting the 
SESCRHON on 9. fs GEN ORS oe asia ititie ws Ap le he 100 
county clerk may receive fee for furnishing information by letter, 100 
calling of special meeting of insurance company by auditor of 
pubhueaecounis.. eae fen cs Lette et ee ceo skeet yo 113 
payment of warrants of matinee district by county treasurer. 75 
sheriff may receive fees as jailer . 121, 156, 183 
county treasurers should make sauelemens with the county as 


well as quarterly reportey ye. 60. As cu aie eae ee a awiaine oye 134 
office of police magistrate established by House Roll 14. ....... 148 
election.of police magistrate «0 ...0. ihe ed ec eee eres 143 
only residents of village can vote for police magistrate. ....148, 161 
justice of the peace has no jurisdiction over offenses against city 

ordinances...... . 143 
ordinance eicrinin seein of “office se Bauch faiseiaiwale 

MONG COISAL Yt Sauce et pea eRe A A Sess cle) e Sima 143 
revocation of license of insurance company by state auditor on 

removal of suit......... SSMS TL Ee coher ets MSS RETO aya 146 
county clerk may change amount of levy certified by board.... 157 
police magistrates are to be nominated at primary election. ... 161 
sheriff's expenses in conveying boy to industrial school must be 

paid by: states Aree sie: Seay eecmmicering: Meese Se PP 172 


premiums on bonds of county officials are not borne by the 
POUDEY 5 Usk Greig mens oat Sree Bate eet aire nw espe 178 
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OFFICE AND OFFICER—Concluded. Page 
majority of votes polled required to abolish office of county as- 
sessor f 
salary of county clerk. 181 
office of county assessor, + when abolished, ceases at end of incum- 
bent’s.terti; 0) ho Feb, Ree oa oe bn eee 183 
officer serving two processes in one trip should apportion mileage 
between thetwWo.-.. 6.0. ..ee eat SAR eee es 184 
county assessor holding over should requalify 190 
no election of police magistrate can take place where judge 
holds office under prior law...............0.... 190 
depostting county funds by treasurer 194 
vacancy in office of sheriff is filled by county board............. 197 
salaries of county clerk and deputies must come: within fees col- 
TOCbOd sic." cr ab) Sttuapeee ge iene MEU LE AA" Cn shie al 76 0: aoytons 198 
county superintendents are entitled to increased salaries from 
date law went.inte effect. <2. . wenede sss ecco «. 210 
clerk of district court is entitled to but $1,600 as salary......... 213 
county clerk is not entitled to salary as clerk to county commis- 
sioners . PE a ene So RE ee ee 222 
fees of county ‘clerk acting as clerk of district court and clerk to 
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state auditor may register bonds dated subsequent to pre: 
ee RS 
appointee filling vacancy in ponies of county judge holds until sue- 
6ednr a:elemed 5.0.3, Seis tore GRRE iie mo 8 Fo payday S eecrpsn'® 245 
candidate to fill vacancy in office of county judge after primary 
may be nominated by convention...............00000e0008 245 
salary of deputy clerk of district court... ... asi alate» tate RO 
county attorney must be a duly admitted practitioner. Ey Ser .. 257 
OILS. 
product of petroleum must meet required test before used..... . 110 


low grades of gasoline do not escape regulations by being called 
Other SNMGge Hy-:,.5 25 Kacepedsa jee MIE TAr ss 01e kas teste owas 
gasoline with a gravity less than 62 degrees may be sold. . 
low grade oils should be inspected. .............0.20 000000005 2 
illuminating oils must have a gravity of 46 degrees Fahrenheit.. 200 


OIL INSPECTOR. 
low grade oils should be inspected.............000 eee ee veces 200 


ORDINANCES. 
justice of the peace has no jurisdiction over offenses against city 
OKGiN MICO 1,15 sic ia Pca ia sw RRM aren Soo ab dbo + iain te we 143 
ordinance authorizing creation of office of police magistrate un- 
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PAUPERS. 
county with a poor-house must maintain the poor of its villages 
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PENITENTIARY. Page 
released convicts should be given $10, clothes, and railroad ticket, 120 
PERSONAL PROPERTY. 
value of property can be offset by amount owing thereon for pur- 


POSES SOL VEKAMOM aire ee tira acts MTA neg st Clo a rial yeinteTapaR 53 
PETROLEUM. 
product must meet required test before it can be used in this 
StAbS. 5. outs Sais as AEM os, See er eawkee, PEM aay Tak 110 
low grades of ae do not escape regulations by being called 
OUTS AACS io ears eee ese edo pee ch craters tees Ws 110 
gasoline with a gravity less than 62 degrees may ne ata ane wey t (8) 
low grade oils should be inspected . . y ea At Sek. 200 


illuminating oils must have a aoa ok 46 egress Fahrenheit 200 
PHYSICAL VALUATION. 

private telephone lines do not come under physical valuation act, 72 

unincorporated telephone company serving the public for hire.. 171 


street\railway Company, QUGENE. 0... oi ee eee See ce ee eccbnns 171 
PLEA IN BAR. 

acquittal for incest does not bar prosecution for rape.......... 186 
POLICE MAGISTRATE, 

office established by House Roll 14..............2...0..0.4.. 143 

election:of police magistVAate|o i... ce ee eet vem eee ee ee 143 


only residents of village can vote for police magistrate. ....143, 161 

ordinance authorizing creation of office of police magistrate un- 
ROCCSSALY HK nyc 8 ae Upson tee Om ed EAT ooo We whee ele iste & «. 143 

police magistrates are to be nominated at primary election... .. 161 

no election can take place where judge holds office under prior 
LAWS 553 i0d 2S are ROR GCA ee ese Aol LAcatn aes 190 

POOL HALLS. 
owners violate the law by permitting minors to loiter about their 


PAGCOR he nocoeae eh cto ae eee ntacd Tecate eee eeTE Cee ae oO 360 Tak G3 92 
POORHOUSE. 
majority vote is necessary on proposition to issue bonds for the 
purchase of a poorhousGaline. ccs. ei bolirw acne eee he eas 23 
PRECINCTS. 
assessors should be elected if 1912... 0.06. ee. eet eee eee 79 
county board determines assistance necessary to make up precinct 
aspesemient: DOOKS cameras ts malate bac «bee wim de we 100 
PRESIDENT. 


twenty-five petitioners required to place names of candidates on 
primary ballot.... 
RAILROAD COMPANIES. 
railway commission has no jurisdiction over crossings and speed 
of trains in cities and villages... oa aaire es AbO 
railway commission has power to inyestivete’ Ranier facalitioas 43 
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RAILROAD COMPANIES—Concluded. Page 
assessment for municipal taxation on fraction of road lying within 
the city Lite = Pees rain hic GE Fe 1a Sins he weeps 128 
construction of sidewalk to ani grounds along property of 
private parties. . Taig et en oer ee RMS ta be SYS TA Fd oe ome oe 150 
authority of railway comm on 6 eGnivel Sniroud to build side- 
walk across a public street... 0021 Ne os. 243 
passenger fare for a part of a euler is thé s same as for a whole 
MMe Senet, oinie Poe peak fc). | Are para eget eae 18) 


RAILWAY COMMISSION. 
commission has no jurisdiction over railroad crossings and the 


speed of trains in cities and villages.............0......00.. 18 
commission has power to investigate transfer facilities of rail- 

roads. ae 43 
commission may aucice red issuance 2 of aio ine one Se is 

purchase property of another........ 55 


commission can not bis 2 traction company to construct 


more lines. ° at Oa 
rates of cmeaticel samibanien must be filed =e commission..., 136 
rates of irrigation companies can not be changed without permis- 

SiO Of COM Mission p22 sae ayre eis ee ee 136 
railroad can not be compelled to construct sidewalk along pr parks y 

of private parties . 4 ec : 150 
power to exercise general ponte over pra eticn works 232 


authorization of bond issue by company in process of sol tpn 238, 
authority to compel railroad to build sidewalk across a public 


street . 243 
RATES AND CHARGES. 
rates for service to subscribers after sale of one telephone com- 
Pay. to-AnOwwelss Vea ash CeO oy vets. aoe Ter oy a 68 
rates of irrigation companies must t be filed with railway commis- 
sion 136 


rates of in eno companies 
sion of railway commission 136 
passenger fare for a part of a mile is the same as for a whole mile.. 260 
REAL ESTATE. 
property held in trust for the state can not be alienated without 


Ate CONSENK oir. c ae cole Soe ete vege AT 
lot should not be taxed for improvements made after April 1., 84 
improvements on Indian lands held in trust are not taxable.... 229 
funds received from sale of heirship lands aia cal to Indians 

are not taxable.......... soon 229 
mortgages are Renesekiid to owner in Bteciick Ww ieee) lec: ey 47) 280: 
redemption of real estate from second tax sale...... ......--. 254 


REGISTER OF DEEDS. 
appointment should be made by board of supervisors.esess see 2 
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REWARDS. Page 
rewards for deserters from United States army may be excepted 
EOI POLiGs THNSE LUNG eo ween e faethe a eit y + as masieces elas oes 32 


ROAD DISTRICTS. 
poll tax of a village in two road districts should be Bea to the 


village treasurer . ? 3 
board of supervisors can not include a village ina Foal district 
established!’ by it Gseomoul eras cote tay se Kage oes oe kere 3 
road tax of a village lying in two townships, that have been 
made into road districts.................. See is eure air 3 
poll taxes are paid into the road district fund................ 37 
money in road districts can only be paid out on warrants drawn 
UpoOnthe tess weer gee alas seo ea does Vas «ote Ret be cielo as 37 
assessments can not exceed 15 mills on the dollar of valuation.. 111 
SALARIES. 
see fees and salaries. 
SCHOOLS AND SCHOOL DISTRICTS. 
change of location of site of school building should not be made 
after bonds have been voted Satie 19 
women can vote on proposition of issuing school bonds.... . . 87 
county board can not appoint principal and teachers for the ligt 
school 95 
House Roll 571 does not affect matriculation fees . 96 
dormitory fund should be paid into state treasury.... 96 
entire $3 deposited by student in the library fund need Hoe inl paid 
into the state treasuryr. ines cee cece eee sneak eee eects 96 
reduction of amount certified for the running of county high 
BC OO etek ach ccnp ome Mee tees ath altreis eee Lee SF ae ben 148 


district, without an incorporated city, is limited to 25 mill levy.. 177 
member of school board may write insurance on school property.. 182 


payment of salaries of state board of examiners.............. 195 
school bonds can not be voted in excess of 10 per cent of assessed 
Wala os 5. aay crea eee eee Sealy). ccs-y Vp Rae tas ee ee 250 
SHERIFFS AND CONSTABLES. 
sheriff must pay fees earned to the county treasurer............ 23 
sheriff may receive fees as jailer.................... 121, 156, 183 


state must pay sheriff’s expenses in conveying boy to industrial 


- 172 
county board fills vacancy in office of sheriff...... ........... 197 
SINKING FUND. 
interest is chargeable on warrants purchased with sinking fund.. 1 
SLOT MACHINES. 
operating a slot machine is a violation of law...... ........... 63 
SOLDIERS. 


qualifications for admission into Soldiers’ and Sailors’ Home.... 5 
SOLDIERS’ AND SAILORS’ HOME. 
qualifications for admission into home.....................55 5 
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STATE. Page 
state can not demand interest on bonds after date of maturity... 20 
state is liable for board of prisoners after conviction and sentence, 26 
state can not prevent rewards for deserters from United States 


army being excepted from police relief fund. 32 
after filing declaration of trust, Historical Rocicty can not elietiate 
property without consent of state.. ...... 47 
banking board may levy assessments for guarantee fund which 
became due when law was suspended..................... 60 
public road is not vacated by non-user for twenty-years........ 67 
dormitory fund of Normal schools should be paid into treasury.. 96 
student’s deposit of $3 to library fund need not be paid into state 
WOASUTY 2k 1G vaste tele gerne RE en, ecg nec henge ls 96 
released convicts should be given $10, clothes, and railroad ticket, 120 
occupation tax by foreign corporations.,.................... 123 
state aid in construction of bridges.......................206 139 
deposit of state funds in banks is limittd to 30 per cent of capital 
BbOCH eS 5.2 PRG aon ea eer aa Estas yg akg ask . 153 
surety bonds, for deposit of funds, when Beleaced by rer eion ni 
lawimmust remaincongale. cesta eee sa rats anna oe Cece 153 
bank guaranty law repeals statute relating to deposit of state 
TUNG. 65-2 Ferre ee ees SRE Re Soar io ene arnarat Sectbos 153 
sheriff’s expenses in conveying boy to industrial school must be 
Pads DY BUAG c. ne oS ate Meee eo 5 oes sina Pe yar et 172 
gifts to institutions to aid students need not be paid into state 
GROTBUT Yay ras Oe 189 


warrants may be drawn ater Toast period Or services ren- 
dered within the two years. 
deputy inspector of buildings m 
work done. . 
STATE BOARD OF EXAMINERS. 
payment of aalaries of board: se ites fos ose sede s ole tip yys 195 
STATE TREASURER. 
warrants may be drawn after two-year priod for service rendered 


receive ec Soumnensstion for 


withitiet be: twio--Veare:cec. a agian ily ts 55a notes as punlass yea es 205 
STATUTES. 

construction of law prohibiting lobbying. . rea ae Ate BY 2 34 
physical valuation act does not cover nee ffelgnitone lines... 72 
construction of section 77 of the revenue law................. 82 
payment of expenses of district judges.......... 89 
new high school law 95 
House Roll 571 does not affect matriculation faase. oes 96 
House Roll 571 requires dormitory fund to be oad: antes isute 

Cr@ARty ries .50. ~~ eee Pe Re oe AERC Ag gata, wees 96 


House Roll 571 does not require the entire $3 deposited by student. 
in the library fund to be paid into the state treasury. . 
appropriation bill determines salaries of bank examiners 
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STATUTES—Concluded. Page 
game law permits fish caught in boundary streams to be lawfully 
72" | eee oe ge oS rere OP A Ot Macks SCRE ee ee AN 116 
House Roll 14 establishes the office of police magistrate........ 148 
bank guaranty law repeals statute relating to deposit of state 
PUR ekg SOR ak co) as ett ores GE Ae ors es ie 28 153 
prohibition of bank guaranty law relative to county funds...... 194 
Arerehoape laniiain ote. pe pee a Heer oes neue a svalas a 224 
establishment of facts in prosecution for violation of fire escape 
law 


STREET RAILWAY COMPANIES. 
subject to physical valuation, quaere.......... Denese ce sect 171 


STUDENTS. 
student’s deposit of $3 to uEEEy, fund need not be paid into state 
ELBSBUT GR Soares oes oe eee Shoei ht 213 niece oe Oe a 96 
gifts to aid university atiteaits need not be paid into state 
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SUMMONS. 
officer serving two processes in one trip should apportion mileage 
DELMROSH MONO: Coe crate teenie Greer nsec oe bei ea ss hiss + 184 


SURETY BONDS. 
premium on bonds of county officials are not borne by the 


IOOINYS ono a cic oo etc ee A Nee elare sit sci, sera ogc», oo 178 
officer of disinterested bank may become surety on bond of another 
Penis De Seo eae oe te aE gous Fs TEESE 3 5 GC 184 
TAXATION. 

poll tax of a village in two road districts should be paid to the 
village treasurer 3 

road tax of a village lying in two townships, that have been made 
intoroad) dintrigts.. cists eee sss ce coors 3 
taxation of gross amount of premiums of insurance company.... 10 

general tax may be accepted without demand for drainage tax 
levied at a subsequent time....... 12 

* county treasurér is entitled to a commission for collecting imines 
GiB ChbBX cies be) REM AEGAN via. LSS s ee ke ask 21 
poll taxes are paid into the road district fund................... 37 

value of personal property can be offset by amount owing there- 
53 

special town meeting may be called to determine the amount aE 
TB Wyse: A RI clas Eo ieee ons oes ped BRR cine 58 
improvements on homesteads are taxable as personal property.. 61 

Scavenger act and general law can not be used in same year for 
collection of delinquent taxes 5 81 
lot should not be taxed for improvement made after April 1 84 


value of a contract right is assessable as a credit............... 88 
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TAXATION—Coneluded. Page 
National Guardsmen entering service in May must pay poll 
tax fOr GHAt- years: etic hp eee peEI OE Nees mona Ahad a tove 100 
county board should determine assistance necessary to make up 
precinct: assessment, booksiacttdanlavanG ns hv. as Sod es ae ew 100 
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occupation tax by foreign corporations. . Mor eee eae eee et 
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eattle, kept in a different county from their owner, should be 
taxed ‘in county; Whole Reply ah eaeben I very oaks Fete 138 
county clerk may change amount of levy certified by board.... 157 
inheritance tax is barred against property passed to a purchaser 
unless suit is begun within 5 years............ 0.00.0 ee eee 163 
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ley yun creat ast Si Bh pele eR TS STO 5 eS 5 5b olan 177 
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usual clause in mortgage is not an cere to pay tax on the 
mortgage 


county board may refund tax paid on liquor license... ..., 
county board may refund only taxes paid under protest..... .. 219 
liquor licenses are not taxable 
improvements on Indian lands held in trust are not taxable.. 
funds received from sale of heirship lands belonging to Indians 
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real estate mortgages are assessable to owner in precinct where 
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“assessed valuation” 
redemption of land from second tax sale 
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transfer of one company to another ............. 0.000 eee ee 68 
rates for service to subscribers after sale of one company to 
another ss... <.)0) . 68 
private Ptatant ines ‘ae noe come eeaidan: physical walua non 
Oa ee REE Sor cress fi TUR, Rp aster eames ro 72 
unincorporated company, serving the public for hire is subject to 
vhyetcal-valuation <.. «ced armies ee a ie cae RS 171 
telephone offices are not mercantile establishments... .... . 173 


public service corporation, by vote of stockholders, can not cease 
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TERM OF OFFICE. Page 
office of county assessor, when abolished, ceases at end of incum- 
ent S POM ce LeerAe a te. latins ai artta neue sec etets cy hs Ste 183 
term of appointee to fill vacancy in office of sheriff............ 197 
appointee filling vacancy in office of county judge holds until 
successor is elected.......... 245 
TOWN 
special meeting may be called to determine the levy for town 
PUPPOSEN. soccer dae os Oe eee yer ea yea ean he 58 
TOWNSHIP. 
board must expend a part of township road fund within a village 
An tNevOwnanis~eeee reir. wy aot wes set ein dwn ete od 3 
special town meeting may be called to determine the amount of 
levy. . 58 
TRACTION COMPANIES. 
railway commission can not compel company to construct more 
hl Pe misc | 2.5 erat TMA mints cot ae eR Ee acer 64 
TRANSCRIPT. 
costs in inferior court can not be exacted before return is made to 
BDPGUELSCOUTs cnr menilyiyc tek Shao xa cen obi a a wo 252 


UNITED STATES. 
rewards for deserters from army may be excepted from police 
Peliehtiind. . AP airet ee neostent he es 
National Guardsmen entering service in 
for‘that year 


VACANCIES. 
appointee, filling vacancy in office of county assessor, does not hold 


for full unexpired term 98 
directorate of insurance company filled by directors of competing 
COMUANY > ok eee die hd casts -1a') ine Fines ne eScscoon es ae 113 
nominations for Congress to fill vacancy, should be made by con- 
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